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Also, petition of the Republican county convention of Platte 

County, Nebr., favoring the postal telephone bill-to the Com­
mittee on the Post-Office and Post-Roads. 

By Mr. BURLEIGH: Petition of citizens of Maine, against 
repeal of the Grout law-to the Committee on Agriculture. 

Also, petition of citizens of Harmony, Me., favoring a parcels­
post law-to the Committee on the Post-Office and Post-Roads. 

By Mr. BUTLER of }?ennsylvania: Petition of Edwin _P. 
Sellew et al., against further armament-to the Committee on 
Military .Affairs. _ 

By Mr. CROMER: Petition of citizens of Anderson, Ind., 
against religious legislation for the District of - Columbia-to 
the Committee on the District of Columbia. 

By Mr. EMERICH: Petition of the Heath & Milligan-Manu­
facturing Company, of Chicago, favoring the original or Long­
Lodge bill relative to the consular service-to the Committee on 
Foreign Affairs. 

Also, petition of Hibbard, Spencer, Bartlett & Co., of Chicago, 
Ill., favoring legislation on railway rates-to the Committee 
on Interstate and l!~oreign Commerce. 

Also, petition of the Aermotor Company, of Chicago, favoring 
the Quarles-Cooper bill-to the Committee on Interstate and 
Foreign Commerce. _ 

Also, petition of Olbrich & Goelbreek, of Chicago, Ill., fayoring 
the Quarles-Cooper bill-to the Committee on Interstate and 
Foreign Commerce. · 

-Also, petition of the Lord & Bushnell Company, of Chicago, 
favoring the passage of the Quarles-Cooper bill-to the Commit-
tee on Interstate and Foreign Commerce. _ 

Also, petition of B. Heller & Co., of Chicago, favoring bill 
H. R. 9303-to the Committee on Ways and Means. 

Also, petition of the American Luxfer Prism Company, of Chi­
cago, favoring the Quarles-Cooper bill-to the Committee on 
Interstate and Foreign Commerce. 

Also, petition of the Armstrong Cork Company, of .Chicago, 
favoring more power for the Interstate Commerce Commission­
to the Committee on Interstate and Foreign Commerce. 

Also, petition of the Illinois Malleable Iron Company, favor­
ing the Quarles-Cooper bill-to the Committee on Interstate and 
Foreign Commerce. 

Also, petition of Marshall Field & Co., of Chicago, favoring 
the long-form L<>dge bill for the reorg~tnization of the consular 
service-to the Committee on Foreign Affairs. 

Also, petition of Hibbard, Spencer, Bartlett & Co., favoring 
bill H. R. 1560()-to the Committee on Interstate and Foreign 
Commerce. 

By Mr. ESCH : Paper to accompany bill for relief of Electa 
E. Brooks, of Lynn, Wis.-to the Committee on Pensions. 

By Mr. FITZGERALD: Petition of the American Institute of 
Marine Underwriters of New York, favoring bill S. 2262-to 
the Committee on Interstate and l!,oreign Commerce. 

By Mr. FULLER : Petition of the National Association of 
Agricultural Implement and Vehicle Manufacturers, favoring 
repeal of the commutation clause of the homestead act, the tim­
ber and stone act, and the desert-land law-to the Committee on 
the Public Lands. 

Also, petition of the Atlantic Carriers' Association, asking re­
lief from unjust discrimination against sail vessels engaged in 
the coasting trade-to the Committee on the Merchant Marine 
and Fisheries. 

By 1\ir. GOLDFOGLE: Petition of the Atlantic Carriers' As­
sociation, asking for the abolition of compulsory pilotage;-to 
the Committee on the Merchant Marine and Fisheries. 

Also, petition of the Ex-Letter Carriers' Association, of Phila­
delphia, favoring bill for the adjustment and payment of letter 
carriers under the eight-hour law-to the Committee on the 
Post-Office and Post-Roads. 

Also, petition of Hodensyl & Sons, of New York, against re­
pea l of the bankruptcy act--to the Committee on the Judiciary. 

Also, petition of 'Valter N. Walker, of New York, against re­
pea l of the bankruptcy law-to the Committee on the Judiciary. 

Also, petition of the American Institute of Marine Under­
writers, of New Yorl;;, favoring bill S. 2262-to the Committee 
on Interstate and Foreign Commerce. 

Also, petition of the Maritime ·Association of New York City, 
asking for pn.ssage of a bill for the construction of a vessel to 
remove derelicts in the North Atlantic Ocean-to the Committee 
on Interstate and Foreign Commerce. 

By )1r. HAMILTON : Petition of citizens of Barry County, 
1\Iich., favoring the Gallinger-Stone amendment to statehood 
bill-to the Committee on the Territories. -

By l\fr. LIT'.rLEFIELD : Petition of 84 citizens of Maine, 
against repe!ll of the Grout oleomargarine law-to the Commit­
tee on Agriculture~ 

Also, petition of 140 citizens of Maine, favoring a parcels-post 
law-to the Committee on the Post-Office apd Post-Roads. 

By Mr. McCALL: Petition of the Massachusetts State Board 
of Trade, asking for repeal of the tax of 15 per cent ad valorem 
on hides imported into the United States-to the Committee on 
Ways and Means. 

Also, petition of Christian Endeavor societies to authorize the 
President to invite the governments of the world to join in es­
tablishing an international congress to deliberate upon questions 
of common interest to the nations and to make recommendations 
thereon to the governments-tq the Committee on Foreign 
Affairs. 

By Mr. SCOTT: Petition of the Kansas State Temperance 
Union, favoring passage of the Hepburn-Dolliver bill-to the 
Committee on the Judiciary. 

By 1\fr. SHOBER: Petition of citizens of. New York State, 
against religious legislation for the District of Columbia-to the 
Committee on the District of Columbia. 

By Mr. SULLIVAN of Massachusetts : Petition of the Massa­
chusetts Associated Board of Trade, favoring repeal of the duty 
on hides-to the Committee on Ways and Means. 

By Mr. SULLIVAN of New York: Petition of the mayor of 
New York City, suggesting an amendment to sections 4281--4289, 
inclusive, of the Revised Statutes of the United StateB-to the 
Committee on the Merchant Marine and Fisheries. 

Also, petition of the American Federation of Musicians, for 
increase of pay for the Marine Band-to the Committee on 
Naval Affairs. · 

Also, petition of the American Hardware Manufacturers' As­
sociation, for repeal of the desert-land act, the timber and stone 
act, and the commutation clause of the homestead act-to the 
_Committee on the Public Lands. · 

Alsq, petition of the Congress of the Knights of Labor, urg­
ing passage of the blll to prevent adulteration of drugs-to the 
Committee on Agriculture. 

Also, petition of the Clothiers' Association of New York, 
against repeal of the bankruptcy law-to the Committee on the 
Judiciary. 

By Mr. WEBBER: Petition of the Oberlin Board of Com­
merce, for provision by Congress for absolute security· of na­
tional banks by authorizing the Comptroller of the Currency to 
make the necessary assessments on national banks in order to 
guarantee their deposits and to supply deficiencies of assets in 
case of failure-to the Committee on Banking and Currency. 

SENATE. 

WEDNESDAY, February 2fB, 1905. 

The Senate met at 11 o'clock a. m. 
The Chaplain, Rev. EDWARD E. H.u.E, offered the following 

prayer: · 
Who raised up the righteous man, * * * called him to 

his- toot, gave the nations before him, and made him rule over 
Icings'! He gave them as dust to his sword, and as driven stub­
ble to his bow. Who hath wro1tght and done it'! * * * I 
the Lo1·d, the first, and with the last, I am He. ' 

Even so, Father; and on this day, sacred to the memory of 
the father of this nation, we thank Thee that Thou didst lead 
him forth from the people to be ruler of the nation, to give to 
it its life, its independence, its new light before -Thee. We 
thank Thee for the past-yes, -and for to-day. We ask Thee 
to renew this gift to children and to children's children, to the 
people who know him as _first in war, first in peace, and first in 
the hearts of his countrymen ; ·that Thou wilt be with the boys 
and girls, the men and women, who celebrate his birth to-day; 
that Thou wilt be with them for to-morrow and for the days 
that are to come, that they may walk in the way of righteous­
ness, that they may look first to Thee and last to Thee, the Lord 
God, who leads the nations of the world. 

And in this temple of Thine own Holy Spirit, in this Capitol 
of the nation, made sacred to Thee by the prayers of the brave 
men of the past, of the wise men of the past, for the men of 
to-day and for the men of the future, we ask Thee to conse­
crate it anew to Thy holy presence, to the memories of him who 
loved his country better than himself, and to the memories of 
all those who have made this nation under God what it is. 

Be with us all, and be with us always. 
Our Father who art in heaven, hallowed be Thy name. Thy 

kingdom come, Thy will be done, on earth as it is done in 
heaven. Give us this day our daily bread. Forgive us our 
trespasses as we forgive those who trespass againt us. Lead 
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us not into temptation; but dellver us from evU, for Thine is the 
kingdom, and 'the power, and the glory, forever. Amen. 

The Secretary proceeded to read the Journal of yesterday's 
proceedings, when, on request of Mr. KITTREDGE and by unani­
mous consent, the further reading was dispensed with. 

The PRESIDENT pro tempore. The Journal wm stand ap­
proved. 

GOVERNMENT OF CANAL ZONE. 

The PRESIDENT pro tempore. The Senator from Maryland 
[Mr. GoRMAN] does not seem to be here. There was a request 
made by the Senator from Maryland, and as he first made the 
request it was that immediately after the routine business the 
Canal Zone bill should be taken up for consideration. The 
Chair, however, misunderstanding hlm, put the request for 
unanimous consent in the form " immediately after the reading 
of the Farewell Address." The Senator from Maryland re­
sponded "Yes." So that was the agreement entered into. It 
would be much more convenient to the business of the Senate, 
for the printing, and all that sort of thing, if the unanimous 
consent could have been granted as the Senator from Maryland 
first asked it, to take up the b111 immediately after the morning 
business. 

Mr. ALLISON. I ask unanimous consent now that that ques­
tion be postponed until after the morning business is concluded. 

The PRESIDENT pro tempore. The Senator from Iowa asks 
unanimous consent that the Canal Zone b111 be taken up for 
consid~ration immediately after the routine morning business is 
concluded. Is there objection? The Chair hears none. Will the 
Senator from North Dakota [Mr. McCuMBER] please take the 
chair? The President pro tempore is obliged to leave for the 
purpose of taking part in the ceremonies ~t the unveiling of the 
bust of Washington. 

Mr. McCUMBER assumed the chair. 
Mr. PETTUS. Mr. President, there is not a quorum in the 

Senate. 
The PRESIDING OFFICER (Mr. McCuMBER in the chair). 

IT'he Secretary will call the roll. · 
The Secretary called the roll ; and, after some delay, the fol­

lowing Senators answered to their names: 
Alger Burnham Foster of La. Morgan 
Allee Carmack Foster of Wash. Overman 
Allison Clay Fulton Perkins 
Bacon Crane Hansbrough Pettus 
Bailey Dick Heyburn Proctor 
Ball Dietrich Hopkins Quarles 
Bnte Dillingham Kittredge Smoot 
Berry Dryden McCumber Stewart 
Beveridge Elkins :Mallory Teller 
Blackburn Fairbanks Martin Warren 

The PRESIDING OFFICER. Forty Senators have responded 
to the call. A quorum is not present. · 

Mr. BACON. I move that the Sergeant-at-Arms be instructed 
to request the attendance of absent Senators. 

The PRESIDING OFFICER. The Senator from Georgia 
moves that the Sergeant-at-Arms be directed to request the at­
tendance of absent Senators. 

The motion was agreed to. 
The PRESIDING OFFICER. The Sergeant-at-Arms will ex­

ecute the order of the Senate. 
Mr. GALLINGER, Mr. KEAN, Mr. LATIMER, Mr. McCREARY, Mr. 

LonGE, Mr. MILLARD, and Mr. ScOTT entered the Chamber and 
answered to their names. 

The PRESIDING OFFICER. Forty-seven Senators have re­
sponded to the call. A quorum is present. If there is no ob­
jection, further proceedings under the call will be dispensed 
with. By the appointment of the President pro tempore, the 
Senator from California [Mr. PERKINS] will read the Farewell 
Address of Washington. 

BEADING OF WASHINGTON'S FAREWELL .ADDRESS. 
Mr. PERKINS (at the Secretary's desk) read the address1 as 

follows: 

~ address of George Washington to the people of the United 
States, September 19, 1796. 

To the people of the United States: 
FIUENDS .AND FELLOW-CITIZENS: The period for a new election 

of a citizen to administer the executive gov-ernment of the 
United States being not far distant, and the time actually ar­
rived when your thoughts must be employed in designating the· 
person who is to be clothed with that important trust, it appears 
to me proper, especially as it may conduce to a more distinct ex­
pression of the public voice, that I should now apprise you of 
the resolution I have formed to decline 'being considered among 
the number of those !JUt of whom a choice is to be made. 

I beg you at the same time to do m.e the justice to be assured 
that this resolution has not been taken without a strict regard 
to all the considerations appertaining to the relation which 
binds a dutiful citizen to his country; and that in withdrawing 
the tender of service, which silence tn my situation might imply, 
I am influenced by no diminution of zeal for your future inter­
est, no deficiency of grateful respect for your past kindness, but 
am supported by a full conviction that the step is compatible 
with both. 

The acceptance of and continuance hitherto ln the office to 
which your suffrages have twice called me have been a uniform 
sacrifice of inclination to the opinion of duty and to a deference 
for what appeared to be your desire. I constantly hoped that it 
would have been much earlier in my power, consistently with 
motives which I was not at liberty to disregard, to return to that 
retirement from which I had been reluctantly drawn. The 
strength of my inclination to do this previous to the last election 
had even led to the preparation of an address to declare it to 
you ; but mature reflection on the then perplexed and critical 
posture of our affairs with foreign nations and the unanimous 
advice of persons entitled to my confidence impelled me to aban­
don the idea. I rejoice that the state of your concerns, external 
as well as internal, no longer renders the pursuit of inclination 
incompatible with the sentiment of duty or propriety, and am 
persuaded, whatever partiality may be retained for my services, 
that in the present circumstances of our country you w111 not 
disapprove my determination to retire. 

The impressions with which I first undertook the arduous trust 
were explained on the proper occasion. In the discharge of this 
trust I wlll only say that I have, with good intentions, con­
tributed toward the organization and administration of the Gov­
ernment the best exertions of which a very fallible judgment 
was capable. Not unconscious in the outset of the inferiority 
of my qualifications, experience, in my own eyes, perhaps still 
more in the eyes of others, has strengthened the motives to diffi­
dence of myself ; and every day the increasing weight of years 
admonishes me more and more that .the shade of retirement is 
as necessary to me as it will be welcome. Satisfied that if any 
circumstances have given peculiar value to my services they 
were temporary, I have the consolation to believe that, while 
choice and prudence invite me to quit the political scene, patriot­
ism does not forbid it. .. 

In looking forward to the moment which is intended to termi­
nate the career of my political life my feelings do not permit 
me to suspend the deep acknowledgment of that debt of grati­
tude which I owe to my beloved country for the many honors it 
has conferred upon me ; still more for the steadfast confidence 
with which it has supported- me, and for the opportunities I 
have thence enjoyed of manifesting my inviolable attachment 
by services faithful and persevering, though in usefulness un­
equal to my zeal. If benefits have resulted to our country from 
these services, let it always be remembered to your praise and 
as an instructive example in our annals that under circum­
stances in which the passions, agitated in every direction, were 
liable to mislead; amidst appearances sometimes dubious; 
vicissitudes of fortune often discouraging; in situations in 
which not unfrequently want of success has countena.riced the 
spirit of criticism, the constancy of your support was the essen­
tial prop of the efforts and a guaranty of the plans by which 
they were effected. Profoundly penetrated with this idea, I 
shall carry it with me to my grave as a strong incitement to 
unceasing vows that Heaven may continue to you the choicest 
tokens of its beneficence; that your union and brotherly affec­
tion may be perpetual; that the free Constitution which is. the 
work of your hands may be sacredly maintained; that its ad­
ministration in every department may be stamped with wisdom 
and virtue; that, in ftne, the happiness of the people of these 
States, under the auspices of liberty, may be made complete by 
so careful a preservation and so prudent a use ot this blessing 
as will acquire to them the glory of recommending it to the ap­
plause, the affection, and adoption of every nation which is yet 

· a stranger to it. , 
Here, perhaps, I ought to stop. But a solicitude for your 

welfare which can not end but with my life, and the apprehen­
sion of danger natural to that solicitude, urge me on an occa­
sion like the present to offer to your soleiQ..D contemplation and 
to recommend to your frequent review some sentiments which 
are the result of much reflection, of no inconsiderable observa­
tion, and which appear to me all-important to tbe permanency 
of your felicity as a people. These will be offered t o you with 
the more freedom as you can only see in them the disinterested 
warnings of a parting friend, who can possibly have no per­
sonal motive to bias his counsel. Nor can I forget as an en­
couragement to it your indulgent reception of my sentiments on 
a former and not dissimilar occasion. 
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Interwoven as is the love of liberty with every ligament of 

your hearts, no recommendation of mine is necessary to fortify 
or confirm the attachment. 

The unity of government which constitutes you one people is 
also now dear to you. It is justly so, for it is a main pillar in 
the edifice of your real independence, the support of your tran­
quillity at home, .your peace abroad, 'Of your safety, of your 
prosperi.ty, of that very liberty which you so highly prize. But 
as it is easy to foresee that from different causes and from dif­
ferent quarters much pains will be taken, many artifices em­
ployed, to weaken in your minds the conviction of this truth, 
as this is the point in your political fortress against which the 
batteries of internal and external enemies will be most con­
stantly and actively (though often covertly and insidiously) di­
rected, it is of infinite moment that you should properly esti­
mate the immense value ·of your national union to your collect­
ive and individual happiness; that you should cherish a cor­
dial, habitual. and immovable attachment to_ it, accustoming 
yourselves to think and speak of it as of the palladium of your 
political 'Safety and prosperity; watching. fo-r its preservation 
with jealous anxiety; discountenancing whateve~ may suggest 
even a suspicion that it can in any -event be abandoned, and in­
dignantly frowning upon the :first d-awning of ·every attempt to 
alienate any portion of our -country from the rest o.r to enfeeble 
the sacred ties which now link together the various parts. 

For this you have every inducement of sympathy and interest. 
Citizens by birth or choice of a cDmmon country, that country 
has a right to concentrate your -affection-s. The name of Amer­
ican, which belongs to you in your national capacity, must always 
exalt the just pride of patriotism more than any appellation de­
rived from local discriminations. With slight shades of differ­
ence, you have the same religion, manners, habits, and political 
principles. You have in a common ·cause fought and triumphed 
together. The independence and liberty you possess are the 
work of joint counsels and joint efforts, of common dangers, 
sufferings, and successes. 

But these considerations, however powerfully they ad{):ress 
themselves to your sensibility, are greatly -outweighed by- those 
which apply more immediately to your interest Here ev"('ry 
portion of our country :finds the most commanding motives for 
caretully gn~n·ding and preserving the union of the whole. 

'l'lle North, in an unrestrained intercourse with the South, 
protected by the equal laws of a common government, :finds in 
the productions of the latter great additional resources of mari­
time and commercial enterprise and precious materials of manu­
fncturiug industry. 'The South, in the ·same intercourse, bene­
fiting by the same agency of the North, sees its .agriculture grow 
and its commerce e:Arpand. Turning partly into its own ehan­
nels the seamen of the North, it finds its particular navigation 
invigorated, and while it contributes in different ways to 
nourish and inc1·ease the general mass of the national naviga­
tion, it looks forward to the protection of a maritime strength 
to which itself is unequally adapted. The East, in a Hke inter­
('ourse with the West, already :finds, and in the progres-sive im­
provements of interior· communications by iand and water will 
more and more find, a valuable vent for the commodities which 
it brings from abroad or manufactures at home. The West de-· 
rives from the East suppliac::; requisite to its growth and comfort, 
and what is pa·haps of still greater consequence, it must of 
necessity owe the secure enjoyment of indiE.'J)ensable outlets for 
its own praductions to the weight, influence, and the future 
maritime strength of the Atlantic side of the Union, directed by 
an indissoluble rommunity of interest as one nation. Any Dther 
tenure by which the West can hold this essential advantage, 
whether derived from its own separate strength or from an 
apostate and Ullllatural connection with ·any foreign power, 
must be intrinsically precarious. 

While, then, every part of our country thus feels an immediate 
and particular interest in union, all the parts combined can not 
fail to :find in the united mass of means and efforts greater 
strength, greater resource, proportionately greater security from 
external danger, a less frequent interruption of their peace by 
foreign nations, and, what is of inel;ltimable value, they must de­
rive from union an exemption from those broils and wars between 

. themselves which so frequently afflict neighboring countries not 
tied together by the same governments, w·hich their own rival­
ships alone would be sufficient to produce, but whicp opposite 
foreign alliances, attachments, and intrigues would stimulate and 
embitter. Hence, likewise, they will avoid the necessity of those 
overgrown military establiSlhments which, under any form of gov­
ernment, are inauspicious to liberty, and which are to be regarded 
as particularly hostile to republican liberty. In this sense it is 
that your union Dught to be considered as a main prop of your 
liberty, and that the love of the one ought to endear to you the 
preservation of the other. 

These considerations speak a persuasive language to every re­
flecting and virtuous mind, and exhibit ·the continuance of the 
Union as a pi·imary object of patriotic desire. Is there a doubt 
whether a common government can embrace so large a sphere? 
Let experience solve it. To listen to mere speculation in such a 
case were criminal. We are authorized to hope that a proper or­
ganization of the whole, with the auxiliary agency of governments 
for the respective subdivisions, will afford a happy issue to the 
experiment. It is well worth a fair and full experiment. With 
such powerful ·and obvious motives to union affecting all parts of 
our country, while -experience shan not have demonstrated its 
impracticability, there will always be reason to distrust the pa­
triotism of those who in any quarter may endeavor to weaken 
its bands. 

In contemplating the causes which may disturb our Union, It 
occurs as matter of serious concern that any ground should have 
been furnished for charactertzing parties by geographical dis­
criminations-Northern and Southern, Atlantic and Western­
whence designing men may endeavor to excite a belief that 
there is a real diffeence of local interests and views. One of the 
expedients of a party. to acquire influence within particular dis­
tricts is to misrepresent the opinions and aims of other districts. 
You can not shield yourselves too much against the jealousies 
and heartburnings which spring from these misrepresentations; 
they tend to render alien to each other those who ought to be 
bound together by fraternal affection. The inhabitants of our 
western country have lately had a useful lesson on this h-ead. 
They have seen in the negotiation by the Executive and in the 
unanimous ratification by the Senate of the treaty with Spam, 
and in the universal satisfaction at that event throughout the 
United States; a decisive proof how unfounded were the sus­
picions propagated among them of a policy in the General Gov­
ernment and in the Atlantic States unfriendly to their interests 
in regard to the Mississippi. They have been witnesses to the 
formation o~ two treaties-that with Great Britain and that 

· with Spain-which secure to them everything they could desire 
in respect to our foreign relations toward confirming their pros­
perity. ·wm it not be their wisdom to rely for the preservation 
of these advantages on the union by which they were procured? 
Wlll they not henceforth be deaf to those advisers, if such there 
are, who would sever them from their brethren and <Connect them 
with aliens? 

To the efficacy and permanency of your union a government 
for the whole is indispensable. No alliances, however strict, be­
tween the parts can be an adequate substitute. They must in­
evitably ·experience the infractions and interruptions which an 
alliances in all times have experienced. Sensible of this mo­
mentous truth, you have improved upon your :fir-st ·essay by the 
adoption -of a constitutiun of government better calculated than 
your. former for an intimate union and for the efficacious man­
agement of your common concerts. This Government, the o:tr­
spring of our -own ·choice, uninfluenced and unawed, adopted 
upon full investigation and mature deliberation, completely free 
in its principles, in the distribution of its powers, uniting 
security with energy, and containing within itself a provision for 
its own amendment, has a just claim to your confidence and 
your support. Respect for its authority, compliance with its 
laws, acquiescence in its measures, are duties enjoined by the 
fundamental maxims of true liberty. The basis -of our political 
systems is the right of the people to make and to alter their con­
stitutions of government But the constitution which at any 
time exists, till changed by an explicit and authentic act of the 
whole people, is sacredly obligatory upon all. The very· idea of 
the power and the right of the people to establish government 
presupposes the duty of every individual to obey the established 
government . 

All obstructions te the execution of the laws, all combinations 
and associations, under whatever plausible character, with the 
:real design to direct, control, counteract, or awe the regular de­
lib-eration and action of the constituted authorities, are destruc­
tive of this fundamental principle and of fatal tendency. They 
serve to organize faction; to give it an artificial and extraordi­
nary force; to put in the place of the delegated will of the 
nation the will of a party, often a small but artful and enter­
prising minority of the community, and, according to the alter­
nate triumphEr of different parties. to make the public adminis­
tration the mirror Df the ill-concerted and incongruous projects 
of faction rather than the organ of consistent and wholesome 
plans, digested by common counsels and modified by mutual 
interests. . 

However combinations or associations of the aoove descrip­
tion may now and then answer popular ends, they are likely in 
the course of time and things to become potent engines by which 
cunning, ambitious, and unprincipled men will be enabled to 
subvert the power of the people, and to usurp for themselves 
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the reins of government, destroying afterwards the very engines 
which have lifted them to unjust dominion. 

Toward the preservation of your Government and the perma­
nency of your present happy state it is requisite not only that 
you steadily discountenance irregular oppositions to its acknowl­
edged authority, but also that you resist with care the spirit 
of innovation upon its principles, however specious the pretexts. 
One method of assault may be to effect in the forms of the .Con­
stitution alterations which may impair the energy of the sys­
tem, and thus to undermi!J.e what can not be directly over­
thrown. In all the changes to which you may be invited re­
member that time and habit are at least as necessary to fix the 
true character of governments as other human institutions ; that 
experience is the surest standard by which to test the real tend­
ency of the existing constitution of a country; that facility in 
changes upon the credit of mere hypothesis and opinion exposes 
to perpetual change, from the endless variety of hypothesis and 
opinion; and remember especially that for the efficient manage­
ment of your common interests in a country so extensive as ours 
a government of as much vigor as is consistent with the perfect 
security of liberty is indispensable. Liberty itself will find in 
such a government, with powers property distributed and ad­
justed, its surest guardian. It is, indeed, little else than a name 
where the government is too feeble to withstand the enterprises 
of faction, to confine each member of the society within the 
limits prescribed by the laws, and to maintain all in the secure 
and tranquil enjoyment of the rights of person and p1·operty. 

I have already intimated to you the danger of parties in the 
smte, with particular reference to the founding of them on geo­
graphical discriminations. Let me now take a more comprehen­
sive view, and warn you in the most solemn manner against the 
baneful effects of the spirit of party generally. 

The spirit, unfortunately, is inseparable from our nature, hav­
ing its root in the strongest passions of the human mind. It 
exists under different shapes in all governments, more or less 
stifled, controlled, or repressed ; but in those of the popular form 
it is seen in its greatest rankness and is truly their worst enemy. 

The alternate domination of one faction over another, sharp­
ened by the spirit of revenge natural to party dissension, which 
in different ages and countries · has perpetrated the most horrid 
enormities, is itself a frightful despotism. But this leads at 
length to a more formal and permanent despotism. The dis­
orders and miseries which result gradually incline the minds of 
men to seek security and repose in the absolute power of an in­
dividual, and sooner or later the chief of some prevailing fac­
tion, more able or more fortunate than his competitors, turns 
this disposition to the purposes of his own elevation on the ruins 
of public liberty. . 

Without looking forward to an extremity of this kind (which 
nevertheless ·ought not to be entirely out of sight), the common 
and continual mischiefs of the spirit of party are sufficient to 
make it the interest and duty of a wise people to discourage and 
restrain it. 

It serves always to distract the public councils and enfeeble 
the public administration. It ·agitates the community with ill­
founded jealousies and false alarms; kindles the animosity of 
one part against another ; foments occasionally riot and insur­
rection. It opens the door to foreign influence and corruption, 
which find a facilitated access to the Government itself through 
the channels of party passion. Thus the policy and the will of 
one country are subjected to the polic.:r and will of another. 

There is an opinion that parties in free countries are useful 
checks upon the administration of the governmei;tt and serve to 
keep alive the spirit of liberty. This within certain limits is 
probably true, and in governments of a monarchical cast patriot­
ism may look with indulgence, if not with favor, upon the spirit 
of party. But in those of the popular character, in governments 
purely elective, it is a spirit not to be encouraged. From their 
natural tendency it is certain there will always be enough of 
that spirit for every salutary purpose, and there being constant 
danger of excess, the effort ought to be by force of public opin­
ion to mitigate and assuage it. A fire not to be quenched., it 
demands a uniform vigilance to prevent its bursting into a :flame, 
lest instead of warming it should consume. 

It is important, likewise, that the habits of thinking in a free 
country should inspire caution in those intrusted with its ad­
ministration to confine themselves · within their respective con­
stitutional spheres, avoiding in the exercise of the powers of one 
department to encroach upon another. The spirit of encroach­
went tends to consolidate the powers of all the departments in 
.one, and thus to create, whatever the form of government, a 
real despotism. A just estimate of that love of power and 
proneness to abuse it which predominates in the human heart 
is suffici~nt to satisfy us of the truth of this position. The ne-

cessity of reciprocal checks in the exercise of political power, 
by dividing and distributing it into different depositories, and 
constituting each the guardian of the public weal against inva­
sions by the others, has been evinced by experiments, ancient 
and modern, some of them in our country and under our own 
eyes. To preserve them must be as necessary as to institute 
them. If in the opinion of the peovle the distribution or modi­
fication of the constitutional powers~be in any particular wrong, 
let it be corrected by an amendment in the way which the Con­
stitution designates. But let there be no change by usurpation; 
for though this in one instance may be the instrument of good, 
it is the customary weapon by which free governments are 
destroyed. The precedent must always greatly overbalance in 
'permanent evil any partial or transient benefit which the use 
can at any time yield. 

Of all the dispositions and habits which lead to political 
prosperity, religion and morality are indispensable supports. In 
vain would that man claim the tribute of patriotism who should 
labor to subvert these great pillars of human happiness, these 
firmest props of the duty of men and citizens. The mere poli­
tician, equal~y with the pious man, ought to respect and to 
cherish them. A volume could not trace all their connections 
with p;rivate and public felicity. Let it simply be asked, Where 
is the security for property, for reputation, for life, if the sense 
of religious obligation desert the oaths which are the instru­
ments of investigation in courts of justice? And let us with 
caution indulge the supposition that morality can be maintained 
without religion. Whatever may be conceded to the influence 
of refined education on· minds of peculiar structure, reason and 
experience both forbid us to expect that national morality can 
prevail in exclusion of religious principle. · 

It is substantially true that virtue or morality is a necessary 
spring of popular government. The rule, indeed, extends with 
more or less force to every species of free government. Who 
that is a sincere friend to it can look with indifference upon 
attempts to shake the foundation of the fabric? Promote, then, 
as an object of primary importance, institutions for the general 
diffusion of knowledge. In proportion as the structure of a 
government gives force to public opinion it is essential that 
public opinion should be enlightened. 

As a very important source of strength and security, cherish 
public credit. One method of preserving it is to use it as spar­
ingly as possible, avoiding occasions of expense by cultivating 
peace, but remembering also that timely disbursements to pre­
pare for danger frequently prevent much greater disbursement to 
repel it; avoiding likewise the accumulation of debt, not only by 
shunning occasions of expense, but by vigorous exertions in time 
of peace to discharge the del;>ts which unavoidable wars have oc­
casioned, not ungenerously throwing upon posterity the burthen 
which we ourselves ought to bear. The execution of these max­
ims belongs to your representatives; but it is necessary that pub­
lic opinion should cooperate. To facilitate to them the perform­
ance of their duty it is essential that you should practically bear 
in mind that toward the payment of debts there must be reve­
nue; that to have revenue there must be taxes; that no taxes 
can be devised which are not more or less inconvenient and un­
pleasant; that the intrinsic embarrassment inseparable from the 
selection of the proper objects (whiclvis always a choice of diffi­
culties) ought to be· a decisive motive for a candid construction 
of the conduct of the Government in making it, and for a spirit 
of acquiescence in the measures for obtaining revenue which the 
public exigencies may at any time dictate. 

Observe good faith and justice toward all nations. Cultivate 
peace and harmony with all. Religion and morality enjoin this 
conduct. And can it be that good policy does not equally enjoin 
it? It will be worthy of a free, enlightened, and at no distant 
period a great nation to give to manki'nd the magnanimous and 
too novel example of a people always guided by an exalted jus­
tice and benevolence. Who can doubt that in the course of time 
and things the fruits of such a plan would richly repay any tem­
porary advantages which might be lost by a steady adherence to 
it? Can it be that Providence has not connected the permanent 
felicity of a nation with its virtue? The experiment, at least, is 
recommended by every sentiment which ennobles human nature. 
Alas! is it rendered impossible by its vices? 

In the execution of such a plan nothing is more essential than 
that permanent, inveterate antipathies against particular nations 
and passionate attachments for others should be excluded, and 
that in place of them just and amicable feelings toward all 
should be cultivated. The nation which indulges toward another 
an habitual hatred or an habitual fondness is in some degree a 
slave. It is a slave to its animosity or to its affection, either of 
which is sufficient to lead it astray from its duty and its interest. 
Antipathy in one nation against another disposes each more 
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readily to offer insult and injury, to lay hold of slight causes of 
umbrage, .and to be haughty and intractable when accidental or · 
trifling occasions of dispute occur. 

Hence frequent collisions, obstinate, envenomed, and bloody 
contests. The nation prompted by ill will and resentment some­
times impels to war the government contrary to the best calcula­
tions of policy. The government sometimes participates in the · 
national propensity, :and adopts -through passion what reason 
•would reject. At other times it makes the animosity of the Iia- • 
tion subservient to projects of hostility, instigated by pride, 
ambition, and other sinister and pernicious motives. The peace 
often, sometimes perhaps the liberty, of nations has been the 
.victim. 

So, likewise, a passionate ~ttachment of one nation for another 
produces a variety of evils. Sympathy for the favorite nation, 
facilitating the illusion of an imaginary common interest 1n 
cases where no real common interest exists, and infusing into 
one the enmities of the other, betrays the former into a partici­
pation in the quarrels and wars of the latter without adequate 
inducement or justification. It leads also to concessions to the 
favorite nation of privileges denied to others, which is apt 
doubly to injure the nation making the concessions by unneces­
sarily parting with what ought to have been retained, -and by 
exciting jealously, ill will, and a disposition to retaliate in the 
parties fi·om whom equal privileges are withheld; and it gives 
to ambitious, corrupted, or deluded citizens (who devote 'them­
selves to the favorite nation) facility to betray or sacrifice the 
interests of their own country without odium, sometimes e-ven 
with popularity, gilding with the appearances of a virtuous sense 
of obligation a commendable deference for public opinion or a 
laudable zeal for public good the base or foolish compliances of 
ambition, corruption, or infatuation. 

As avenues to foreign influence in innumerable ways, such at­
tachments are particularly alarming to the truly enlightened and 
independent patriot. How ·many opportunities do they ttfford to 
tamper with domestic factions, to practice the arts of seduction, 
to mislead public opinion, to influence or awe the puhlic conn- · 
cils? Such an attachment of a small or weak toward a. great 
and powerful nation dooms the former to be the satellite of the 
latter. Against the 1nsidious wiles of foreign influence (I con­
jure you to belieye me, fellow-citizens) the jealousy of a free 
people ought to be constantly awake, since history and experi­
ence p1·ove that foreign influence is one of the most baneful foes 
of republican government. But that jealousy, to be -useful, 
must be impartial, else it becomes the instrument of the very 
influence to be avoided, instead of a defense against it. Ex­
cessive partiality for one ·foreign nation and excessive dislike 
of another cause those whom they actuate to see danger only 
on one side, and serve to veil and even second the arts of influ­
ence on the other. Real patriots who may resist the intrigues 
of the favorite are liable to become suspected aud odious, while 
its tools and dupes usurp the applause and confidence of the 
people to surrender their interests. 

The great rule of conduct for us in regard to foreign natio~s 
is, in extending our commercial relations, to have with th~m as 
little political connection as possible. So far as we have al­
ready formed engagements, let them be fulfilled wii.h perfect 
good faith. Here let us stop. · 

Europe has a set of primary interests which to us have none 
or a very remote relation. Hence she must be engag<:d in fre­
quent controversies, the causes of which are essentially foreign 
to our concerns. Hence, therefore, it must be unwise in us to 
implicate ourselves by artificial ties in the ordinary vicissitudes 
of her politics or the ordinary combinations and collisions of 
her friendships or enmities. . 

Our detached and distant situation invites and enables us to 
pursue a different course. If we remain one people, under an 
efficient government, the period is not far off when we may defy 
material injury from external annoyance; when we may take 
su~h an attitude as will cause the neutrality we mny at any 
time resolve upon to be scrupulously respected; when belliger­
ent nations, under the impossibility of making acquisitions upon 
us, will not legally hazard the giving us provocation; when we 
may choose peace or war, as our interests, guided by justice, 
shall counsel. 

Why forego the advantages of so peculiar a · situation? Why 
quit our own to stand upon foreign ground? Why, by inter­
.weaving our destiny with that of any part of Europe, entangle 
our peace and prosperity in the toils of European ambition, 
rivalship, interest, humor, or caprice? 
. It is our true policy to steer .clear of permanent allin.nces with 
any portion of the foreign world, so far, I mea.n, as we are now 
at liberty to do it; for let me not be understood as capable 
of patronizing infidelity to existing engagements. I hold the 

maxim no less applicable to public than to private affairs that 
honesty is always the ·best policy. I repeat, therefore, let those 
engagements be observed in their genuine sense. But, in my: 
opinion, it is unnecessary and would be unwise to extend them.' 

Taking care always to keep ourselves by suitable establish­
ments on a respectable defensive posture, we may safely trust 
to temporary alliances for extraordinary emergencies. 

Harmony, liberal intercourse with an nations are recom­
mended by policy, humanity, and interest But even our com­
mercial policy should hold an equal and impartial hand, neither 
seeking nor granting exclusive favors or preferences; consulting 
the natural course of things; diffusing and diversifying by, 
gentle means the streams of commer~e. but forcing nothing; ~s­
tablishing with powers so disposed, in order to give trade a 
stable course, to define the rights of our merchants, and to en­
able the Government to support them, conventional rules of 
intercourse, the best that present circumstances and mutUal 
opinion will permit, but temporary and liable to be from time 
to time :abandoned or varied as ex(>erience and circumstances 
shall dictate; constantly keeping in view that it is folly in one 
nation to look for disinterested favors 'from another; that it 
must pay with ·a portion of its independence for whatever it 
may accept nnder that character ; that by such acceptance it 
may place itself in the condition of having given equivalents for 
nominal favors, and yet of being . reproached with ingratitude 
for not giving ·more. There can be no greater error than to ex­
pect or calculate upon. real favors from nation to nation. It is 
an illusion which experience must cure, which a just pride ought 
to discard. - · 

In offering to you, my countrymen, these counsels of an old 
and affectionate friend I dare not hope they will make the strong 
and lasting impression I could wish-that they will control the 
usual current of the passions or preyent our nation from run­
ning the course which has hitherto marked the destiny of 
nations. But if I may eyen flatter myself that they may be 
productive of some partial benefit, some occasional good-that 
they may now and then recur to moderate the fury of par~ 
spirit, to warn against the mischiefs of foreign intrigue, to' 
guard against the impostures of pretended patriotism-this 
hope will be a full recompense for the solicitude for your wel­
fare by which they have been dictated. 

How far in the discharge of my official duties I have been 
guided by the principles which have been delineated the ·public 
records and other eYitlences of my conduct must witness to you 
and to the world. To myself, "the assurance of my own con­
science is that 1 have at least believed myself to be guided by 
them. · 

In relation to the still subsisting war in Europe my proclama­
tion of the 22d of April, 1793, is the index to my plan. Sanc­
tioned by your approving voice, and by that of your representa­
tives in both Houses of Congress, the spirit of that measure has 
continually governed me, uninfluenced by any attempts to deter 
or divert me from it. 

After deliberate examination, with the aid of the best lights 
I co~d obtain, I was well satisfied that our country, under all 
the Circumstances of the case, had a right to take and was bound 
in duty and interest to take a neutral position. Having taken 
it, I determined, as far as should depend upon me, to maintain 
it with moderation, perseverence, and firmness. 

The considerations which respect the right to hold this conduct 
it is not necessary on this occasion to detail. I will only observe 
that, according to my understanding of the matter that ri(l'ht 
so far from being denied by any of the belligerent 'powers ha~ 
been virtually admitted by all. ' 

The duty of holding a neutral conduct may be inferred, with­
out anything more, from the obligation which justice and hu­
manity impose on every nation, in cases in which it is free to 
act, to maintain inviolate the relations of peace and amity to­
ward other nations. 

'The inducements of interest for observing that conduct will 
best be referred to your own reflections and experience. With 
me a predominant motive has been to endeavor to gain ·time to 
our . country to settle and mature its yet recent institutions, 
and to progress without interruption to that ·degree ·of strength 
and consistency which is necessary to give it, humanly speak­
ing, the command of its own fortunes. 

Though in reviewing the incidents of my Administration I 
am unconscious of intentional error, I am, nevertheless, too 
sensible of my defects not to think it probable that I may have 
committed many errors. Whatever they may be, I fervently be­
seech the Almighty to avert or mitigate the evils to which they 
may tend. I shall also carry with me the hope that my country 
will never cease to view them with indulgence, and that, after 
forty-five years o~ my life dedicated to its senice with an up-
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· right zeal, the faults of incompetent abilities will be consigned 
to oblivion, as myself must soon be to the mansions of rest. 

Relying on its kindness in this as in other things, and actuated 
by that fervent love toward it which is so natural to a man who 
views it in the native soil of himself and his progenitors for 
several generations, I anticipate with pleasing expectation that 
retreat in which I promise myself to realize without alloy the 
sweet enjoyment of partaking in the midst of my fellow-citizens 
the benign influence of good laws under a free government-the 
ever-favorite object of my heart, and the happy reward, as I 
trust, of our mutual cares, labors, and dangers. 

Go: WASHINGTON. 
UNITED STATES, S eptember 19, 1796. 

APPRAISERS' STORES, SAN FRANCISCO, CAL. 

,The PRESIDENT pro tempore laid before the Senate a com­
munication from the Secretary of the Treasury, transmitting 
an estimate recomrriended for inclusion in the general deficiency 
appropriation bill or the sundry civil appropriation bill for ap­
praisers' stores, San Francisco, Cal., to fit up offices for customs 
officials during the construction of the new custom-bouse build­
ing, and incidental expenses, $12,000; which was referred to the 
Committee on Appropriations, and ordered to be printed. 

MESSAGE FROM THE HOUSE. 

A message from the Honse of' Representatives, by Mr. W. J. 
BRow "ING, its Chief Clerk, announced that the House bad 
agreed to the amendments of the Senate to the bill (H. R. 
17939) relating to the construction of a dam and reservoir on 
the Rio Grande, in New Mexico, for the impounding of the flood 
waters of said river for purposes of irrigation, and providing for 
the distribution of said stored waters among the irrigable lands 
in New Mexico, Texas, and the Republic of Mexico, and to pro­
vide for a treaty for the settlement of certain alleged claims of 
the citizens of the Republic of Mexico against the United 
States of America. 

The message also announced that the House insists upon its 
amendments to the bill (S. 4156) for the establishment of 
public-com-enience stations in the District of Columbia, disa­
greed to by the Senate, agrees to the conference asked for by 
the Senate on the disagreeing votes of the two Houses thereon, 
and bad appointed Mr. BABcocK, Mr. ALLEN, and Mr. Cow­
HERD managers at the conference on the part of the House. 

The message further announced that the Honse bad passed 
the following bills and joint resolution; in which it requested 
the concurrence of the Senate: · 

H. R. 11218. An act setting aside a certain island in Bartlett 
Lake, Minnesota, as a park and forest reserve ; 

H. n.. 18751. An act to extend the time for the construction 
of ,a bridge across Rainy River by the Interpational Bridge and 
Terminal Company ; · · 

H. R. 18862. An act to provide for a land district in Yellow­
stone, Rosebud, and Carbon counties, in the State of Montana, 
to be known as the Billings land district ; 

II. R. 18965. An act to revise and amend the tariff laws of the 
Philippine Islands, and for other purposes ; and 

H. J. Res. 217. Joint resolution to return to the proper 
authorities certain Union and Confederate battle flags. 

ENROLLED BILLS SIGNED. 

The message also announced that the Speaker of the House 
bad signed the following enrolled bills; and they were there-
upon signed by the President pro tempore : · 

S. 63. An act for the relief of Charles Stierlin; 
S. 2354. An act to authorize the promotion of Lieut. Thomas 

Mason, Revenue-Cutter Service; 
S. 4066. An act for the relief of Leonard I. Brownson ; 
S. 5337. An act for the relief of Jacob Lyon; 
S. 5771. An act to reinstate Francis S. Nash as a surgeon in 

the Navy; 
S. 5902. An act for the relief of the Central Railroad Company 

of New Jersey; 
S. G351. An act granting an increase of pension to Martin T. 

Cross; 
S. 6733. An act for the relief of M. L. Skidmore ; 
H. R.15305. An act granting a pension to Isaac F. Clayton; 
H. R. 17331. An act relating to a dam across the Rainy River; 

and 
H. R. 18785. An act to promote the security of travel upon rail­

roads engaged in interstate commerce, and to encourage the sav­
ing of life. 

PETITIONS AND MEMORIALS. 
The PRESIDENT pro tempore presented a petition of sundry 

~itizens of Phoenix, Ariz., praying for the ratification of inter-

national arbitration treaties; which was referred to the Com­
mittee on Foreign Relations. 

He also presented a memorial of sundry citizens of Minnesota, 
remonstrating against the enactment of legislation requiring cer­
tain places of business in the District of Columbia to be closed 
on Sunday; which was referred to the Committee on the District 
of Columbia. · . 

He also presented a petition of sundry citizens of the Domini­
can Republic, praying that an investigation be made into the 
conditions existing in that Republic; which was referred to the 
Committee on Foreign Relations. 

Mr. FAIRBANKS presented the petition of James E. Piety and 
91 other members of the bar of Terre Haute, Ind., praying for 
the enactment of legislation to establish four terms of the · 
United States court at that city; which was referred to the Com­
mittee on the Judiciary. 

He also presented a petition of the Merchants' Association of 
Richmond, Ind., praying for the enactment of legislation to 
amend the patent laws relating to medicinal preparations; 
which was referred to the Committee on Patents. 

He also presented a petition of the Travelers' Protective As­
sociation of Terre Haute, Ind., praying for the enactment of leg­
islation to enlarge the powers of the Interstate Commerce Com­
mission ; which was referred to the Committee on Interstate 
Commerce. 

l\Ir. PLATT of New York presented a petition of the Navy 
League of the United States, praying that an appropriation be 
made providing for the restoration and fitting out of the old 
frigate Constitution; which was refen·ed to the Committee on 
Naval Affairs, and ordered to be printed in the RECORD, as fol­
lows: 

(Navy League of the United States, headquarters Maritime Exchange 
Building, 78 Broad street, New York City.] . 

The following preamble and resolutions, having been unanimously 
approved by the· Headquarters Section of the Navy Leagu~ of the 
United States and twelve others, are respectfully presented to Congress 
for its consideration : 

Whereas an item of $400,000 in the naval appropriation bUI pre­
sented at the last Congress for the restoration and fitting out of the 
old frigate Constitutwn as a training ship was thrown out, after having 
passed the Senate, by the Committee on Naval Affairs of the House of 
Representatives as an unwarranted extravagance; and 

\Vhereas the Constitutio·n, popularly known as "Old Ironsides," the 
most historic ship of the Uniteu States Navy, appeared in the gloomiest 
hours of the war of 1812 like a glearu of light in the darkness; and 

Whereas throughout her whol~ career Old I ronsides has ever been 
associated ln the minds of the American people with deeds of valor 
which have made her name an inspiration ln the American Navy; and 

Whereas by strange fatality the OonstcUation, a ship of the same 
period, which through 111 fortune was blockaded in Chesapeake Bay 
during the entire war of 1812, was rebuilt as a training ship for mid­
shipmen; and 

Whereas the glorious old frigate, bearing a name that is synonymous 
with all that is noble and bright in our nation' s history, lies a dis­

. mantled and rotting hulk at the wharf whence one hundred and seven 
years ago sh~ sailed to enter upon her heroic career: Now, therefore, 
be it 

Resolved, That we, members of Headquarters Section, No. 10, of the 
Navy J_,eague of th~ United States, hereby unite with all sections of 
t he Navy · League at home and abroad in r espectfully urging upon 
Congress that the appropriation which was rejected at the las t session 
be now allowed ; and be it further 

Resolved, That we feel it to be the duty of our nation to preserve 
the famous old Constitution a.s an object lesson to the youth of our 
land and as a re.minder to the otncers and men of our Navy that they, 
through their own valorous deeds, may one day make the name of the 
ships confided to their trust likewise immortal. 

William Boerum Section, No. 22, Allenhurst, N. :I. ; De­
catur Section, No. 20, Cambridge, Md. ; Commodore 
Perry Section, No. 14, Kenyon, R. I. ; Admiral Dahl­
gren Section, No. 31, Scranton, Pa. ; London Section, 
No. 48, London, England ; Ben Franklin Section, No. 
52, Poplar Bluff, Io. ; P aris Section, No. 36, P a ris, 
France; Admiral Bunce Sect ion, No. 42, Hartford, 
Conn. ; Admiral H. C. Taylor Section, No. 49, South­
ampton, L. I. ; Captain Gridley Section, No. 45, Cop­
per Cliff, Ontario; Constitution Section, No. 4!3, Bay­
onne, N. :r. ; Battle Ship Oregon Section, No. 25, The 
Oranges, N. J. 

R o BERT S. SLoAN, 
Seoretat·y Na·vv L eague of the United States. 

Mr. PLATT of New York presented memorials of H. D. Fargo, 
of Batavia; of the congregation of the Methodist Episcopal 
Church of Rochester; of Thomas Wildes, of New York City; 
of Andrew A. Ayres, of Brooklyn; of W. C. Black, of New 
York City; of A. Q. Gardner, of New York City, and of S. R. 
Knapp, of Peekskill, all in the State of New York, remonstrat­
ing against the use of trust funds for sectarian school purposes ; 
which were ordered to lie on the table. 

He nlso presented petitions of sundry citizens of Holley, 
Lowville, Newhaven, Jamestown, New York C'ty, Schenectady, 
Sil-ver Creek, Canaan Four Corners, Montgomery, New Brigh­
ton, Rensselaer County, Lestershjre, Stamford, Newfane, One­
onta, Watertown, Lake Placid, Chatham, Otsego County, Cort-
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land, and Haverstraw, all in the State of New York, praying 
for an investigation of the charges made and filed against Hon. 
REED SMOOT, a Senator from the State of Utah; which were 
referred to the Committee on Privileges and Elections. 

1\fr. NELSON presented memorials of sundry citizens of 
Roseau, Sherburne, Philbrook, Duluth, Drywood, Mankato, 
Sank Center, ll'ort Ripley, Faribault, ·and Roseau County, all in 
the State of Minnesota, remonstrating against the enactment of 
legislation requiring certain places of busine~s in the District 
of Columbia to be closed · on Sunday; which were referred to 
the Committee on the.District of Columbia. 

He also presented a petition of the legislature of Minnesota, 
praying for the enactment of legislation providing for the free 
importation of Canadian seed wheat; which was referred to the 
Committee on Agriculture and Forestry. 
He also presented a petition of the chapter of the American 

Institute of Bank Clerks of St. Paul, Minn., praying for the en­
actment of legislation providing for the redemption of muti­
lated paper currency; which was referred to the Committee on 
Finance. 

1\fr. HOPKINS presented petitions of Musicians' Protective 
Union No. 204, of Mattoon; of Musical Union No. 89, of Deca­
tur; of Local Union No. 178, Musicians' Protective Association, 
of Galesburg, and of Local Union No. 29, Musicians' Union, of 
Belleville, all in the State of Illinois, praying for the enact­
ment of legislation ·to increase the salaries of the members of 
the Marine Band, and also to prohibit the unfair competition 
of that organization with professional civilian musicians; which 
were referred to the Committee on Naval Affairs. 

He also presented petitions of sundry citizens of Aurora and 
Braidwood, in the State of Illinois, praying for the enactment 
of legislation to amend the patent laws relating to medicin~l 
preparations; which were referred to the Committee on Patents. 

He also presented the petition of Marion Talbot, dean of 
women of the University of Chicago, Chic·ago, Ill., praying for 
the enactment of legislation providing compulsory education in 
the District of Columbia; which was referred to the Committee 
on the District of Columbia. 

He also presented memorials of Slllldry citizens of Normal 
and Monmouth, in the State of Illinois, remonstrating against 
the enactment of legislation providing for the closing on Sun­
days of certain places of business in the District of Columbia ; 
which were referred to the Committee on the District of Colum­
bia. 
' He also presented petitions of sundry citizens of Danville·, 
Peoria, Rockford, Freeport, Joliet, and Wauconda, all in the 
State of Illinois, praying for the enactment of legislation to 
enlarge the powers of the Interstate Commerce Commission; 
which were referred to the Committee on Interstate Commerce. 

He also presented a petition of the faculty of Rush Medical 
College, of Chicago, Ill., praying for the passa·ge of the so-called 
"pure-food bill;" which was ordered to lie on the table. 

He also presented the petitions of Lake Division, No. 302, 
Brotherhood of Locomotive Engineers, of Chicago, and W. F. 
Hynes Lodge, No. 48, Brotherhood of Locomoti.ve Firemen, 
of Peoria, and of Local Division No. 386, Order of Railway 
Conductors, of East St. Louis, all in the State of Illinois, pray­
ing for the passage of the so-called " employers' liability bill ; " 
which were referred to the Committee on Interstate Commerce. 

1\fr. DICK presented a petition of sundry citizens of Kipton, 
Ohio, praying for the enactment of legislation to amend the 
patent laws relating to medicinal preparations; which was re­
ferred to the Committee on Patents. 

He also presented a petition of sundry citizens of Manila, 
P. I., praying for a reduction of the duty on tobacco imported 
from the Philippine Islands into the United States; which was 
referred to the Committee on the Philippines. 

He also presented a petition of the Chamber of Commerce of 
Sitka, Territory of Alaska, praying for the adoption of a cer­
tain amendment to the civil code of that Territory providing for 
a reduction of the license on electric and power plants ; which 
was referred to the Committee on Territories. 

He also presented a petition of Local Lodge No. 327, Amer­
ican Federation of Musicians, of Crestline, Ohio, praying for the 
enactment of legislation to increase the salat·ies of members of 
the Marine Band and to prohibit that organization from enter­
Ing into competition with civilian musicians; which was re­
ferred to the Committee on Naval Affairs. 

He also presented a memorial of the Christian Endeavor So­
ciety of Norwalk, Ohio, and a memorial of the congregation of 
the Methodist Episcopal Church of Youngstown, Ohio, remon­
strating against the repeal of the present antieanteen law; 
which was referred to the Committee on Military Affairs. 

He also presented a memorial of the Enterprise Manufactur­
ing Company, of Akron, Ohio, and a memorial of the Employ­
ers' Association of Columbus, Ohio, remonstrating against the 
passage of the so-called "anti-injunction bill;" which were re­
ferred to the Committee on the Judiciary. 

He also presented petitions of Grange No. 1368, of Tawawa; 
of Grange No. 998, of Trenton; of Grange No. 54, of Pomona; 
of Powell Grange, No. 1584, of Powell, all Patrons of Rusbandry, 
and of the Farmers' Institute of Holmesville, all in the State 
of Ohio, praying for the passage of the so-called "postal sav­
ings bank bill ; " which were referred to the Committee on 
Post-Offices and Post-Roads. 

He also presented a memorial of sundry citizens of Kenton, 
Ohio, and a memorial of sundry citizens of Akron, Ohio, re­
monstrating against the passage of the so-called " parcels-post 
bill ; " which were referred to the Committee on Post-Offices 
and Post-Roads. 

He also presented petitions Qf the Cincinnati Clergymen's As­
sociation, of Cleveland; or the congregation of the Unity Church 
of Toledo ; of the 'Yoman's Suffrage Association of Ada, and of 
sundry citizens of Akron, all in the State of Ohio, praying for 
the ratification of international arbitration treaties; which 
were referred to the Committee on Foreign Relations. 

He also presented memorials of Pomono Grange, No. 54, of 
Delaware County; of Grange No. 32, of Ravenna, and of 
Grange No. 186, of Andover, all of the Patrons of Husbandry, 
in the State of Ohio, remonstrating against any reduction of 
the duty on colored oleomargarine; which were referred to the 
Committee on Agriculture and Forestry. 

He also presented a petition of the Board of Commerce of 
Oberlin, Ohio, praying for the enactment of legislation provid­
ing for the protection of depositors in national banks; which 
was referred to the Committee on Finance. · 

He also presented petitions of the Woman's Christian Temper­
ance Unions of Ashtabula and Mechanicsburg ; of the Friday 
Club, of Hillsboro ; of the Emerson Club, of Dayton, and of the 
Farmers' Institute of New Philadelphia, all in the State of 
Ohio, praying for an investigation of tho charges made and filed 
against Hon. REED SMOOT, a Senator from the State of Utah; 
which were referred to the Committee on Privileges and Elec­
tions. 

He also presented a memorial of A. Overholt & Co., of Pitts­
burg, Pa., remonstrating against the adoption of any amendment 
to the so-called "pure-food bill" relating to whisky; which 
was ordered to lie on the table. 

He also presented a memorial of the National Wine Growers' 
Association of Cleveland, Ohio, and a memorial of sundry citi­
zens of Cincinnati, Ohio, remonstrating against the adoption of 
any amendment to the so-called" pure-food bill" relating to na­
tive wines; which were ordered to lie on the table. 

He also presented a petition of Local Lodge No. 183, Broth­
erhood of Locomotive Engineers of Collinswood, Ohio, and a pe­
tition of Local Lodge No. 9, Brotherhood of Locomotive Fire­
men, of Columbus, Ohio, praying for the passage of the so-called 
''employers' liability bill; " whieh were referred to the Commit­
tee on Interstate Commerce. 

He also presented petitions of the Home Missionary Society 
of Wooster, of the Young People's Alliance of Galion, of the 
Ministerial Associations of Youngstown, Delaware, and East 
Liverpool, of the Woman's Christian Temperance Unions of 
Norwalk and Bairdstown, and of the congregation of the Meth­
odist Episcopal Church of Oberlin, all in the Stute of Ohio, 
praying for the enactment of legislation to prohibit the manufac­
ture and sale of intoxicating liquors in the new States to be 
formed; which were ordered to lie on the talJle. 

He also presented petitions of the Shippers' Association of 
Columbus; of the South Side Business Men's Association, of 
Columbus; of the Wholesale Fruit and Produce Association of 
Cleveland; of the Commission Merchants' Leagues of •.roledo 
and Cincinnati ; of the Millers' Association of Ohio ; of the Com­
mercial Travelers' Club of Cincinnati, and of the Carriage 
Makers' Club of Cincinnati, all in the State of Ohio, praying 
for the enactment of legislation to enlarge the powers of the In­
terstate Commerce Commission; which were referred to the 
Committee on Interstate Commerce. 

1\Ir. GAMBLE presented petitions of R. R. Jewett and 17 
other citizens of Geddes, of George H .. Ballweg and 19 other citi­
zens of Bath, of W. 0. Johnson and G3 other citizens of Al­
cester, of P. H. Christenson and 9 other citizens of Spink 
County, of N. :M. Jorgenson and 69 other citizens of Beresford, 
of F. 1\Iann and 63 other citizens of IrQquois, of Alfred J'"ohnson 
and 61 other citizens of Britton, of George Bolles and 58 other 
citizens of Aberdeen, of H. C. Pfeiffer and 139 other citizens 
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of Parker, of C. Stotz and 63 other eitizens of Roscoe, of 
J. _s. Thompson and 69 other citizens of Bancroft, of R. C. 
Re.msche and 64 other citizens of Milltown of Anna Patz­
kouski and 63 other citizens of 'V estford, -of N: C. Petersen and 
62 other citizens of Turner County, and of John Nelson and 63 
other citizens of Irene, all in the State of South Dakota re­
monstrating against the enactment of legislation requiring 
certain places of business in the District of Columbia to be 
closed on Sundays; which were referred to the Committee on 
the District Qf Columbia. 

.Mr. GALLINGER presented a petition of sundry citizens of 
Wolfeboro, N. H., praying for the enactment of legislation to 
enlarge the powers of the Interstate Commerce Commissi(}n · 
which was referred to the ·Committee on Interstate Commerce: 

He also presented ~emorial;S of sundry ~tizens of Washing- · 
ton, D. C., remonstrating agamst the enactment of legislation 
requiring the closing of certain places of business in the Dis­
ti·ict of Columbia on Sunday ; which were referred to the Com­
mittee on the District of Columbia. 

Mr. McCU fBER presented memorials of Marie Winter and 
l1 other citizens of McHenry County, of Edward T. Burke and 
f5 other citizens of Valley City, and of John H. Apperspach 
and 30 other citizens of Jamestown, all of the State of North 
Dakota, remonstrating against the enacbnent of legislation re­
quiring certain places of business in the District of Columbia to 
be closed on Sunday; whl<:!h were referred to the Committee on 
the District of Columbia. 

Mr. BURROWS presented petitions of the Christian Reform 
Federation of Milford, of sundry citizens of MichiO'an of the 
Christian Endeavor Union of Detroit, and of th~ Woman's 
Club of Grand Haven, all in the State of Michigan· of the 
National Woman's Christian Temperance Union of N~w York 
City, of the Legislative League of New York City and of the 
Woman's Club of Ord, Nebr., praying for an inv~stigation of 
the charges made and filed against Hon. REED SMOOT, a Sena­
tC'r from the State of Utah; which were referred to the Com­
mittee on Privileges and Elections. 

He also presented memorials of Raisinville Grange, No. 910, 
Patrons of Husbandry, of Ida; Qf Anne Grange, Patrons of 
Husbanfu·y, of Camden; of ·sitka Grange, No. 861, Patrons of 
Husbandry, of Newaygo County; of Davis Grange, No. 1085, 
Patrons of Husbandry, of Davison; of County Line Grange, 
No. 671, Patrons of Husbandry, of Sand Lake; of Wheatland 
Grange, No. 273, Patrons of Husbandry., of Pittsford; of Glennie 
Grange, Patrons of Husbandry, of Glennie; of Lakeview Grange, 
No. 872, Patrons of Husbandry, of Otsego County; of Hope 
Grange, No. 1016, Patrons of Husbandry, of Midland County· 
of Maple IIill Grange, No. 691, Patrons of Husbandry, of cen: 
tral Lake; of Montgomery Grange, No. 948, Patrons of Hus­
bandry, of Montgomery, and 'Of Butternut Grange, No. 1235, 
Patrons ot Husbandry, of Butternut, all in the State of Michi­
gan, remonstrating against the repeal of the present Qleomarga­
rine law; which were referred to the Committee on Agricul-
ture and Forestry. _ 

He also presented petitions of sundry citizens of Davison, Law­
ton, Detroit, Alpena, Lansing, Lnther, Saginaw, Grand Rapids 
and Reading, all in the State of Michigan, praying for the en~ 
actment of legislation to amend the patent laws relating to 
medicinal preparations; wliich were referred to the Committee 
on Patents. 

He also presented memorials of sundry citizens of Jackson 
1\Iilford, Petoskey, Lesterville, Arden, Montcalm, Battlecreek' 
Dewitt, Pomona, Berrien Springs, Douglas, Pawpaw, Grand 
Traverse County, Potterville, Alandon, Elk Rapids, ·and Kent 
County, all in the State Qf Michigan, remonstrating against the 
enactment of legislation requiring certain places of business in 
the District of Columbia to be closed on Sunday ; which were 
referred to the Committee on the District of Columbia. 

:Mr. PROCTOR presented the petition of C. A. Bump and 56 
other citizens of West Salisbury, Vt, praying for the estab­
lishment of a parcels-post and post-check currency; which was 
referred to the Committee on Post-Offices and Post-Roads. 

Mr. STEWART presented a memorial of the legislature of 
:Nevada, relative to reequipping and reopening to coinage the 
United States branch mint at Carson City, in that State; which 
was referred to the Committee on Appropriations, and ordered 
to be printed in the RECORD, as follows: 
Senate memorial and joint resolution to Congress relative to reequip­

ping and reopening to coinage the United States branch mint at Car­
son City. 

To the Senate and House of Representatives, in Oong1·ess ·assemblea: 
Your memorialists, the legislature of the State of Nevada, respect­

ruBy show that one of the !!Teat industries by which the people Qf 
Nevada live is mining f01.; goid and silver. Whatever, therefore, bur-

dens, discourages, or Unposes restraints upon the production of the 
precio~s metals, retards or delays the conversion of same into the coins 
a-qthorized by th~ General Government, works a hardship hurtful to our 
mmer~ and detr:mental to. the bringing of foreign capital for invest­
ment m our minmg -enterprises. 

The . mineral - resources of the State are vast, almost beyond belief.' 
No region of the earth excels Nevada in richness and extent. 

The bullion output of the region to be accommodated by the Carson 
branch mint not only embraces a greater area than any mmeral belt or 
mineral deposit surrounding any o.f the United States mints, while the 
country naturally tributary to th1s mint establishes its location as a 
mo~t favorable point beneficial to the producers of the precious metals. 

'Ihe ~mons Comstock lode, situated but a few miles from this mint, 
and 'Yhich, during. the dark days of the rebelUon, furnished the gold 
a!ld s1l~er warrantmg the redemption of the paper currency forced into 
circ-qlatwn t .o meet the gr-eat emergency facing the life of the nation, 
contmues to yield lliu' precious treasures in bounteous quantities, later 
to pass by the doors of this mint to the San Francisco mint to other 
miJltS thousands of miles distant, or to private assay offices and smelt­
i~fs S~~~~: The same can be said of every ounce of bullion produced in 

'rife rich mineral discoveries commencing in 1900 in the southwestern 
portion of the State, embracing the Tonopah and Goldfield districts 
with equally rich deposits now being developed in that vicinity, indls~ 
p11tably assure the future production of mineral wealth equal to that 
at any period in the history of the State. 

The large ore deposits in these new mineral fields, e.xcelling in rich­
n~s and extent all late mineral discoveries throughout the inhabited 
world, :;tre to-day attracting prospectors, miners, and capitalists seeldng 
possessiOn and investments unequaled in the search for hidden 

. treasures. 
Railroads to meet the needs other transportat1on facilities can not 

ace;ommodate a1·e being rushed to ·completion, while the increased popu­
lation everywhere denotes an upward tendency in mining the precious 
metals.. Other j;lldustries are going forward 'in keeping with the im· 
pe-tus g1ven to mming. 

The bullion output of these districts also passes the very door of the 
Carson branch mint, denying to the producer. that just recognition and 
speedy return for his toil and energies. 

. Your memorialists are informed the Carson branch mint bas been 
dismantled to some extent in the transference of -certain portions of its 
machinery to other mints, but that a moderate appropriation would 
restore it to . its original coining capacity. With this accomplished, 
and t!J.e enactment of requisite laws and regnlations fot reopening same 
to comage, our citizens would again be the recipients of benefits the 
General Government a few years ago accorded them : Therefore be it 

Resolved by the senate (the assembly concurring), That our Senators 
and Rf;presei?-tative in Con~ess be !nstructed to use all honorable 
m~s m their power towara reequippmg and reopening to coinage the 
Umted States branch mint at Carson City; and be it further 

Resolved, 'l'hat the governor be requested to transmit a duly authen­
ticated copy of. this memorial and joint resolution to the honorable the 
Secre-tary of the Treasury, to each of our United State-s Senators and 
to our Representative in Congress. ' 

STATE OF NEVADA, Departme1tt of State, ss: 
I, W. G. Douglass, the duly elected, qualified, and acting secretury of 

state of the State of Nevada, do hereby certify that the foregoing is a 
true, full, and correct copy of the original senate memorial and joint 
resolution to Congress, now on file and of record in this office. 

In witness whereof I have hereunto set my hand and affixed the great 
seal of State at my office in Carson City, Nev., this 14th day of ~b­
ruary, A.. D. 1.905. 

[SEAL.] W. G. DOUGLASS, 
Secretary of State. 

Mr. FOSTER of Washlngton presented a petition 'Of the Pa­
louse Implement Dealers' Association, of Moscow, Idaho, pray­
ing for the enactment of legislation to enlarge the powers of the 
Interstate Commerce Commission; which was referred to the 
Oommittee on Interstate Commerce. 

Mr. CLAPP presented memorials 'Of sundry citizens of Minne­
sota, remonstrating against the enactment of legislation requir­
ing certain places of business in the District of Oolumbia to be 
closed on Sunday; which were referred to the Committee on the 
Distri-ct of Columbia. 

Mr. DRYDEN presented a petition of the New Jersey Lumber·..: 
men's Protective Association, of Newark, N. J., praying for the 
passage of the so-called "Townsend railroad-rate bill;" which 
was referred to the Committee on Interstate Commerce. 

He also presented a memorial of Enterprise Harbor, No. 2, 
American Association of !tfa.sters and Pilots of Steam Vessels, 
of Camde~ N. J., remonstrating against the enactment of legis­
lation to remove discriminations againSt American sailing ves­
sels in the coasting trade; which was referred to the Committee 
on Commerce. 

He also presented a petition of sundry citizens of Newark, 
N. J., praying for the enactment of legislation to restore the 
canteen to the army posts; which was referred to the Commit­
tee on Military Affairs. 

J\'fr. CLARK of Montana presented a petition of the legislature 
of Montana, praying for the enactment of legislation to enlarge 
the powers of the Interstate Oommerce Commission; which was 
referred to the Committee on Interstate Commerce, and ordered 
to be printed in the RECORD, as follows : 

Senate joint memorial No. 1. 
To the honorable Senate and House of Representatives 

of the United States in Cot1gress assembled: 
Whereas experience and the decisions of the Federal courts have dem• 

onstrated that legislation applying to public carriers engaged in Inter-
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state commerce is required for the protection and preservation of the 
rights of the shipper and passenger : Therefore, be it 

R esolved, That we, your memorialists, the ninth legislative assembly 
of the State of Montana, respectfully petition your honorable body, in 
the exercise of the power to regulate commerce between the seve':"al 
States granted by the Constitution of the United States, to speed1ly 
enact such legisla tion as will insure reasonable and equitable rates and 
charges for the transportation of property and passengers between the 
States and prevent unreasonable and unjust discrimination in the 
conduct of the business of interstate commerce, and to that end that the 
Interstate Commerce Commission be given the power and author:ity not 
only to determine when rates are unreasonable, but also to determme and 
establish reasonable rates in lieu of such rates as may be by said Com­
mission adjudged unreasonable ; be it further 

R esolv ed, That the secretary of the State be, and he is hereby, di­
rected to transmit copies of this memorial to the President of the United 
States the President of the Senate, the. Speaker of the House, and our 
Senators and Representatives in Congress. 

Approved January 30, 1905. 

Filed January 30, 1905, at 3.20 p. m. 

EDWIN NORlUS, 
Presi dent of the Senate. 

WYLLYS A. HEDGES, 
Speaker ot the Hou-se. 

J. K. TooLE, Governor. 

A. N. YODER, 
Secretarv ot State. 

. Mr. WARREN presented a petition of the '.rwentieth Century 
Club of Newcastle, Wyo., requesting that the Interstate Com­
merde Commission be given authority to fix, subject to review 
by the proper courts, reasonaple railroad rates to take the place 
of such rates as may have· been found to be unreasonable; 
which was referred ·to the Committee on Interstate Commerce. 

l\Ir. '.rELLER presented a petition of Fred H. Beecher Po~t, 
No. 70, Department of Oolorado, Grand Arm~ of .the Repub~ic. 
of Colorado, praying for the enactment of legiSlatiOn to modify 
and simplify the pension laws of the United: States; which was 
referred to the Committee on Pensions. 

He also presented a memorial of the Chamber of Commerce 
of Colorado SpringH, Colo., remonstrating against any reduction 
of the duty on sugar imported from the Philippine Islands; 
which was referred to the Committee on the Philippines. 

He also. presented a memorial of sundry wholesale grocers of 
Denver, Colo., and a memorial of sundry citizens of Denver; 
Colo., remonstrating against the enactment of legislation to 
enlarge the powers of the Interstate Commerce Commission; 
which were referred to the Committee on Interstate Commerce. 

Ile also presented petitions of Garfield Lodge, No. 349, 
Brotherhood of Railroad Trainmen, of Grand Junction; of 
Grand Valley Lodge, No. 594, Brotherhood of Locomotive Fire­
men, of Grand Junction, and of Mount Ouray Lodge, No. 140, 
Brotherhood of Locomotive Firemen, of Salida, all in the State 
of Colorado, praying for the passage of the so-called " em­
ployers' liability bill;" which were referred to the Committee 
on Interstate Commerce. 

1\Ir. CULBERSON presented a memorial of sundry citizens 
of Fort \Vorth, Tex., and a memorial of sundry citizens of 
Poetry, Tex., remonstrating against the enactment of legisla­
tion requiring certain places of business in the District of Co­
lumbia to be closed on Sunday; which were referred to the 
Committee on the District of Columbia. 

1\Ir. DIETRICH presented a memorial of the Nebraska Fed­
eration of Commercial Clubs, remonstrating against the passage 
of the so-called "parcels-post bill;" which was referrPd to t]le 
Committee on Post-Offices and Post-Roads. 

:Mr. COCKRELL. I present the affidavit of Josiah Duck and 
Pavalle Buck, of Dr. N. A. Williams, and of Rev. J. W. Day 
and F. W. Cohass, together with an additional petition of the 
claimant relative to an increase of pension to David Bartlett. 
I move that the papers be referred to the Committee on Pen­
sions to accompany the bill (S. 67) granting an increao:;e of pen­
sion to David Bartlett. 

'.rhe motion was agreed to. 

REPORTS OF COMMITTEES. 

1\Ir. CLARK of Wyoming, from the Committee on Public 
Lands, to whom was referred the amendment submitted by 1\fr. 
W ABREN on the 20th instant, providing for the resm·,ey of cer­
tain townships in the State of ·wyoming, intended to be pro­
posed to the sundry civil appropriation bill, reported favorably 
thereon, and moved that it be referred to the Committee on Ap­
propriations, and printed; which was agreed to. 

Mr. BURNHA..."\i, from the Committee on 'l'errltories, to whom 
was referred the bill ( S. 6980) to aid in the construction of a 
railroad and telegraph and telephone line in the Territory of 
Alaska, reported it with amendments, and submitted a report 
thereon. . 

1\Ir. McCUMBER. I move that the bill ( S. n264) establish­
Ing aP additional recording district in Indian Territory, and for 

other purposes, be recommitted to the Committee on Indian Af· 
fairs, it having been inadvertently reported. 

The PRESIDENT pro tempore. The bill will be recommitted 
to the Committee on Indian Affairs. 

1\Ir. McCUMBER, from the Committee on Pensions, to whom 
was referred the bill (H. R. 4390) granting an increase of pen­
sion to Francis W. Seeley, reported it with an amendment, and 
submitted a report thereon. 

He also, from the same committee, to whom was referred the 
bill (H. R. 13888) granting a pension to Elizabeth Augusta Rus­
sell, reported it without amendment, and submitted a report 
thereon. 

Mr. SPOONER, from the Committee on the Judiciary, to 
whom was referred the bill (H. R. 2531) to divide Washington . 
into two judicial districts, reported it with amendments, and 
submitted a report thereon. 

Mr. WARREN, from the Committee on Claims, to whom was 
referred the bill (S. 7218) authorizing and directing the Secre­
tary of State to examine and settle the claim of the Wales 
Island Packing Company, reported it without amendment, and 
submitted a report thereon. 

He also, from the same committee, to whom was referred the 
bill (H. R. 1520) for the relief of the Mission of St. James, in 
the State of Washington, asked to be discharged from its fur­
ther consideration, and that it be referred to the Committee on 
Private Land Claims; which was agreed to. 

Mr. WARREN. I am directed by the Committee on Claims, 
to whom was referred the bill (H. R. 10089) for the relief of 
R. D. Ashford, of Lockport, Niagara County, N. Y., to report it 
with an amendment, and to submit a report thereon. It is a 
small bill, which has passed the House, and it is to be amended. 
It may require a conference, and I therefore ask for its present 
consideration. 

Mr. HALE. In view of the absolute necessity of proceeding 
with appropr iation bills, I must object to the passage of any 
other bill. 

The PRESIDEl\""T pro tempore. Objection is made, and the 
bill will be placed on the Calendar. 

Mr. MARTIN, from the Committee on Claims, to whom was 
referred tbe bill (H. R. 6984) for tl:l,e relief of KateR. Sharretts 
and Edward A. Sharretts, administrators of George E. W. Shar-
retts, reported it without amendment. . 

Mr. DIETRICH. I am directed by the Committee on Public 
Lands, to whom was referred the bilJ (H. R. 18279) to author-

. ize the Secretary of the Interior to accept the conveyance from 
the State of Nebraska of certain. described lands and granting 
to said State other 1ands in lieu thereof, and for other pur­
poses, to report it without amendment. 

It is intended to correct the title to a homestead upon which 
the party has lived for thirty-three years, and I ask for its im­
mediate consideration. 

Mr. HALE. I must object, 1\Ir. President 
The PRESIDENT pro tempore. The Senator from Maine ob­

jects, and the bill will be placed on the Calendar. 
Mr. PETTUS, from the Joint Select Committee of the Senate 

and House of Representatives on the Disposition of Use1ess 
Papers in the Executive Departments, submitted a report on the 
files and papers described in the report of the Secretary of the 
Treasury in House Document No. 595, Fifty-eighth Congress, 
second session, dated March 8, 1904. 

He also, from the same joint select committee, submitted a 
report on the files and papers described in the report of the Sec­
retary of the Interior in Senate Document No. 236, Fifty-eighth 
Congress, second session, dated March 28, 1904, and in House 
Document No. 255, Fifty-eighth Congress, third session, being 
the report of the Secretary of the Interior, dated January 23, 
1905. 

Mr. PLATT of ConneCticut, from the Committee on the Judi­
ciary, to whom was referred tbe bill (H. R. 14589) to provide 
for terms of the United States district and circuit courts at 
Washington, N. C., reported it with an amendment 

Mr. CULBERSON, from tbe Committee on the Judiciary, to 
whom was referred the bill (H. R. 17579) to create a new divi­
sion of the western judicial district of Louisiana, and to provide 
for terms of court at Lake Charles, La., and for other purposes, 
reported it with amendments. 

Mr. McCUMBER. I am directed by the Committee on Pen­
sions, to whom was referred the bill (H. R. 17330) making ap­
propriations· for the payment of invalid and other pensions of 
the United States for the fiscal year ending June 30, 1906, and 
for other purposes, to report it without amendment, and I sub­
mit a report thereon. I give notice that immediate1y after the 
consideration of the Indian appropriation bill has been con­
cluded I shall call up this bill for consideration. 
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fhe PRESIDENT pro tempore. The bill will be placed on the 
Calendar. 

1\Ir . .H.AJ..~SBROUGH, from the Committee on Public Lands, 
to whom were referred the following bills, reported them each 
without .amendment, .and submitted reports thereon: 

A bill ( S. 7247) ceding a .strip or parcel of land to the city of 
Hot Springs, Ark., for use .as a public street; and 

A bill ( 15. 5860) for the relief of settle1.·s upon the abandoned 
Fort Rice Military Reservation. 

Mr. HANSBROUGH, from the Committee on the District of 
Columbia, to whom was referred the amendment submitted by 
Mr. STEWART on the Jst instant, relative to an appropriation for 
the Providence Hospital in the city of Washington, intended to 
be proposed to the sundry civil . appropriation bill, reported fa­
vorably thereon, and movro that it be printed, and, with the ac­
companying papers, referred to the Committee on Appropria­
tions; which was agreed to. 

IMPROVEMENT OF PUBLIC ROADS. 

Mr. PLATT of New York, from the Committee on Printing, 
reported the following resolution; which was considered by 
unanimous consent, and agreed to : 

Resolved b1J the Senate, That there be printed for the use of the Sen­
ate document room 10,000 copies each of Senate b1ll No. 4098 and the 
report thereon, being report No. 2626, third session Flfty-elghth Con­
gress. 

BlLLS 'INTRODUCED. 

Mr. LONG introduced a bill (S. 7249) providing that the act 
of May 19, 1902, entitled "An act for the protection of cities 
and towns of the Indian Territory, and for other purposes," 
shall be applicable to any incorporated town in Indian Terri­
tory having a population of 1,000 or over; which was read twice 
by its title, and referred to the Committee on Indian Mairs. 

Mr. PROCTOR introducoo a bill (S. 7250) to establish a na­
tional military park on St. Michaels Island, Lake Champlain, 
and to erect a monument in honor of the American sailors ftlld 
S(,}ldiers killed in the battle of· Plattsburg; which was read 
twice by its title, and referred to the Committee on Military 
Affairs. 

Mr. TELLER introduced the following bills ; which were 
severally read twice by their titles, and referred to the Com­
mittee on Pensions : 

A bill ( S. 7251) granting a pension to Julia L. Parrott; and 
A bill ( S. 7252) granting a pensio-n to Mary J. Chenoweth. 
Mr. BURROWS introduced a bill ( S. 7253) for the relief of ' 

the estate of Joshua Hill, deceased; which was read twice by 
Its title, and, with the accompanying paper, referred to the 
Committee on Claims. · 

Mr . .ALI~ISON introduced a bill (S. 7254) for the relief of 
Bert E. Barnes ; which was read twice by its title, and referred 
to the Committee on Military Affairs. 

AMENDMENTS TO APPROPRIATION BILLS. 

Mr. CLARK of Montana submitted an amendment relative to 
the t·eservation of lands embraced within the limits of the 
Flathead Indian Reservation, in the State of Montana, for 
Catholic mission schools, etc., intended to be proposed by him 
to the Indian appropriation bill ; which was ordered to lie on 
the table, and be printed. • 

He also submitted an amendment authorizing the President 
to reserv.e not to exceed 5,000 acres of timber land within the 
limits of the Flathead Indian Reservation, in the State of fon­
tana, for the use of the Flathead Indians as a fuel supply, in­
tended to be proposed by him to the Indian appropriation bill; 
which was ordered to lie on the table, and be printed. 

1\Ir. CLAPP submitted an amendment providing for a prelimi­
nary survey with a view of constructing a canal between Lake 
Winibogoshish and Portage Lakes) in the State of 1\-linne ota, 
Intended to be proposed by him to the river and harbor appro­
priation bill; which was referred to the Committee on Com­
merce, and ordered to be printed. 

1\.lr. McCOMAS submitted an amendment authorizing the Sec­
retary of the Treasury to make full rebate of all duties imposed 
by law on antht·acite coal imported into any port of the United 
States from foreign countries from Octob~r 6, 1903, etc., in­
tended to be proposed by him to the general deficiency appropri­
ation bill; which was referred to the Committee on Appropri­
ations, .and ordered to be printed. 

He also submitted an amendment proposing to appropriate 
$15,000 to purchase the Peabody and Gunton properties adja­
cent to the site of the customs-house building, Baltimore, Md., 
intended to be proposed by him to the sundry civil appropriati-on 
bill; which was referred to the Committee on Appropriations, 
and ordered to be printed. 

He also submitted an amendment authorizing the Secretary 
of the Treasury to repay $14,060.39 paid as duty upon anthra­
cite coal at the port of Baltimore, Md., to the persons who paid 
the same after the 6th day of October, 1902, intended to be pro­
po ed by him to the general deficiency appropriation bill ; which 
w-as referred to the Committee on Appropriations, and ordered 
to be printed. 

Mr. BEVERIDGE submitted an amendment authorizing the 
accounting officers of the Treasury Department to adjust and 
settle the claims of West Virginia, Nebraska, Kansas, Louisiana, 
and South Carolina, and the claims of like character of other 
States now on file or hereafter filed on or before the 1st day o:f 
J anuary, 1906, before the Treasury Department, etc., intended 
to be proposed by him to the gen-eral deficiency appropriation 
bill ; which was ordered to be printed, and, with the accompa­
nying paper, referred to the Committee on Military Affairs. 

STATUE OF FRANCES E. WILLARD. 

Mr. CULIJOM submitted the following concurrent resolution ; 
which was referred to the Committee on Printing: 

Resolved by the Senate (the Ho1.1..se of Representat ives conc1.1.n·ing), 
That there be printed and bound of the proceedings in Congress upon 
the acceptance of the statue of the late Frances E. Willard, presented 
by the State of Illino~s.~._I6,500 copies, of which 5,000 shall be for the 
use of the Senate, lO,uuu tor the use of the House of Representativ~, 
and the remaining 1,500 shall be tor the use and distribution by the 
governor of the State of Illinois; and the Secretary of the Treasury is 
hereby directed to have printed an engraving of said statue to accom­
pany said proceedings, said engraving to be paid for out of the appro­
priation for the Burean of Engraving and Printing. 

PAYMENT OF WITNESSES IN IMPEACHMENT TRIALS. 

Mr. MALLORY snbmitted the following resolution; which 
was referred to the Committee to Audit and Control the Con­
tingent Expenses of the Senate: 

Resolved. That the rule for paying witnesses summoned to appear 
before the Senate in impeachment trials shall be as follows : 

For each da7,_~at a witness shall attend, $4, and $4 for each day 
spent in trave~ to or from the place of examination by the usual 
route. A witness shall also be entitled to be reimbursed his necessary 
expenses for traveling to and from the place of examination, In no case 
to exceed the sum ol 7 cents a mile for the distance by him actually 
traveled for the purpose of appearing as a witness. 

THE IMPEACHMENT TRIAL. 

The PRESIDENT pro tempore. The Chair lays before the 
Senate a resolution coming m-er from a previous day. 

'Ihe Secretary read the resolution submitted yesterday by Mr. 
HALE, as follows : 

Resolvell, That all proceedings In the Impeachment trial now before 
the Senate sitting as a court shall be termin ted on Saturday, February 
25 next, and a final vote shall be taken on the afternoon of that day 
at 4 o'clock. 

.Mr. HALE. I otrer as a substitute for that resolution what I 
send to the desk. I ask that it may be read and printed, and 
that then the whole matter shall go over, because I am in­
formed that arrangements are now being made by which it is 
hoped and expected that the entire proceedings will terminate 
with the end of this week. It that can be done I am entirely 
willing to waive asking the Senate to make any established rule 
about it. For the present let it lie on the tnble. 

The PRESIDEN'.r pro tempore. The Senator from Maine 
withdraws his former resolution and in place substitutes the 
order sent to the de k. Does he desire to have it read? 

Mr. HALE. I desire to have it read. 
The Secretary read as follows : 
Ordered, That all proceedings before the Senate sitting In the trial 

of the impeachment against Charles Swayne, judge of the United States 
in and for the northern district of Florida, shall terminate ou Satul'­
day, February 25 next, and, in pursuance of this order, all testimony 
upon either side shall be. closed on Friday, the 24th day of February 
next, and tb~ Senate shall commence its session sitting for the trial of 
said impeachment proceedings at 12 o'clock meridian on aid Saturday, 
the 25th day of February next; and, without any other motion or 
proceeding intervening, the counsel for the defense shall have until 2 
o'clock of said day to present the case of the defendant, said time to be 
apportioned or divided as said counsel may determine ; the managers 
on the }.•art of the House of Representatives shall have, to present the 
oase a~ainst aid Chat~ies Swayne, the time from 2 o'clock until 4 
o'clo~k ~·cf said day, said time to be apportioned or divided as the man­
agers may determine; at 4 o'clock, without further motion or pro· 
ceeding intervening, the final vote shall be taken upon said lmpeacll­
ment proceedings. 

The PRESIDEll\TT pro tempore. The resolution will be 
printed and lie on the table. 

Mr. PLATT of Connecticut. With regard to the resolution 
which has been introduced by the Senator from Maine, which 
is to lie upon the table and be printed, I wish to remark that 
the present rules, as I recollect them, provide--which it seems 
to me ought to be the provision-that the argument shoJI be 
opened by the managers and closed by the ll.h'lnagers. This 
proposed resolution would seem to ha.ve the argumeJ>t OJ>e•.ne.l 
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by the defense. I merely make the suggestion to the Senator 
from Maine. 

Mr. HALE. I said before the Senator came in-­
.Mr. PLATT of Connecticut. I heard the statement. 
1\Ir. HALE. That in view of an arrangement being made 

.which would be satisfactory to all parties to terminate the pro­
ceedings this w·eek, I would not urge it. If it comes up again 
the terms of it can be made so that they may cover the point 
raised by the Senator, but I hope it will not come up agai:p. at 
all, and that other arrangements will be made by which we 
shall have the matter out of the way this week and be able to 
proceed to other business. 

There are now, Mr. President, untouched by the Senate, five 
of the great appropriation bills, aggregating $500,000,000, for 
the coming fiscal year, and after Saturday. there are practically 
but five legislative days. The Senate will have to average more 
than one great appropriation bill a day, and it becomes a very 
serious matter whether we can so attend to this business that 
all those bills will be gotten through. But if this proceeding can 

r 
be removed from us and give us our time we can, I hope and 
believe, put the appropriation bills through. If it is allowed 
to drag its slow length along and no halt to the proceeding 
Is called and no arrangement is enforced, Senators may be pre­
pared to see it continued for three hours every day until noon 

L on the 4th of March. 
I wish to prevent that and at the same time, Mr. President, 

·I do not seek-! have no pride in this matter-to force it now; 
but if the proceeding is prolonged beyond this week I shall find 
some method of bringing the Senate to a vote in some way to 
draw the proceeding to a close. 

Mr. BACON. Mr. President, I quite agree with the Senator 
from Maine that the legislative business before this Senate is of 
extreme importance, but I do not think that anything is of more 
Importance than that the Senate shall give such direction to 
any measures whlch it may deem necessary for expedition of 
the im:geachment b·ial as will not bring into discredit and dis­
repute the very high and important function which we are now 
performing. In trying . the impeachment presented by the 
House we are complying with the requirements of the Constitu­
tion, through which jilone the purity and integrity of the public 
service can be guarded and secured. . 

The suggestion which I desire to make in this connection, in 
()rder that a wrong impression may not go abroad, is that every­
thing which looks to expedition of the impeachment trial should, 
so far as necessary and practicable, be in the nature of addi­
tional time given by the Senate to this work in the interval 
:which now remains at our command, and that it should not be 
Clirected to the arbitrary abridgment of the necessary presenta­
tion of this case by the House of Representatives, performing 
as it does a high constitutional function in bringing and pre­
senting to the Senate its case. If we desire that the impeach­
ment trial shall close by Saturday, then the proper course is to 
give more time to it each day, so that the managers on the part 

\

of the House and the counsel for the respondent may have be­
fore them full time in which to fully present their respective 
cases to the Senate. We all know that this session must end at 
noon on the 4th of March and that we are limited in time by 
law ; and the objection which I make to the suggestion of the 

I Senator is not to his effort that we may by proper expedition 
~ in the disposition of the impeachment matter have sufficient tiine 

for the proper discharge of the important duties of another kind 
.which devolve upon us. My objection is to the method proposed. 
I prefer that, instead of that, the direction should be given to 
.this matter which will impose upon us, if it need be, additional 
labor by providing for additional time to be devoted to the trial 
each day, and that it be not disposed of by the suggestion of an 
arbitrary abridgment in the opportunity of the House of Repre­
sentatives to present its case here, and of the time for the proper 
consideration by ourselves as to how this important matter shall 
be determined, apd what :final disposition shall be given to it. 

Mr. STEW ART. Mr. President, I should like to make one 
suggestion in regard to this matter. It is suggested that the 
. Constitution restrains the Senate, and that to comply with the 
provisions of the . Constitution no limitation should be put 
upon time. We have a constitutional right to trial by jury, 
:we have a constitutional right to have cases heard by the courts, 
and t he courts exercise in pursuance of that a reasonable dis­
cretion as to the time to be used. The Supreme Court of the 
United States have rules in regard to the time to be used 
in cases to be argued there, and in criminal proceedings the 
courts put a reasonable limit to the time to be allowed for 
argument. They have to facilitate a b·ial in order to comply 
:with the Constitution at alL 

.Mr. SPOONER. Will the Senator allow me to ask him a 
~uestlon? 

Mr. STEW ART. Certainly. . 
Mr. SPOONER. Has the Senator ever known a court before 

which there was a criminal case to fix a limit of time within 
which limit testimony for the defense should be presented? 

Mr. BACON. Mr. President, I hope we may have an oppor-
tunity to hear the Senator. 

Mr. STEW ART. I have known cases very frequently, 
Mr. SPOONER. Of course, limiting the argument. 
Mr. STEW ART. I have known frequently when the court 

would say, "You must have your witnesses here to-morrow, so 
that we may get through with the case." It is necessary to do 
it in order to discharge the business of the court. 

ADDITIONAL COPIES OF THE "JEFFERSON BIBLE." 

The PRESIDENT pro tempore. The Senator from Maine 
[Mr. HALE] h~s sent to the desk a further resolution, which 
will be read. 

The Secretary read as follows : 
Resowed by the Senate, That 130 copies of House Document No. 

775, Fifty-eighth Congress, second session, The Life. and Morals of 
Jesus of Nazareth, be reprinted by photolithographic process from the 
same plates and bound in the same style for the use of the Senate, the 
cost of the same not to exceed $500. 

The PRESIDENT pro tempore. Is there objection to the 
present consideration of the resolution? 

Mr. GORMAN. I ask that the resolution just submitted to 
the Senate may be read again. 

The PRESIDENT pro tempore. The resolution will be again 
read. 

The Secretary again read the resolution. 
Mr. GORMAN. I do not know who offered the resolution. 
Mr. BLACKBURN. The Senator from Maine [Mr. Hm]. 
Mr. GORMAN. I wish to say that while I know there is a 

great demand for this work it must be remembered that the' Gov­
ernment has been held to have no right to print these copies 
without paying the owner of the original work a dollar and a 
quarter a volume. I think the Senate Committee on Printing, 
which has had this matter under consideration, should consider· 
the resolution, and I suggest to the Senator whether· it had not 
better go to the Committee on Printing and have a report made. 

Mr. HALE. Let me say that the question of a new edition 
does not enter "into it. 

Mr. GORMAN. It will be a new edition in this case, I wish 
to say to the Senator, and the publication can only be had from 
the original volume, for which we are to pay the owner a dol­
lar and a quarter for each volume. It can not, in my judgment, 
come within the rule of the Senate limiting the cost of a pub­
lication to $500. I suggest to the Senator to let the resolution 
go to the committee. 

Mr. HALE. I wish to say in answer to the Senator that it 
is not an edition. It is simply to afford certain Senators their 
quota under the old act. It does not touch my own case, but 
certain Senators have not received and will not receive their 
quota because some books have disappeared. It is simply to 
cure that which has been done through the fault of no one of 
the officials in charge of the books. Inquiry has been made 
and it has found that of the old edition a small number, perhaps 
a hundred or more, can be printed inside of the limit of $500. 
No new edition is required,.and it enables such Senators who 
have not had their quota to get it. It does not give a volume 
to a Senator who has had his quota, and does not in any way, 
suggest a new edition, but simply serves the Senators whose 
volumes have disappeared. It all . comes within the limit of 
$500. . 

Mr. GORMAN. I see the force of what the Senator says, but 
unless the Committee on Printing has been misinformed by the 
Public Printer I think the Senator is mistaken. We have had 
information in the other direction, and unless we pay to the 
owner of this volume one dollar and a quarter a volume it can 
not be done. 

Mr. HALE. Does not the resolution in terms direct that the 
cost shall not exceed $500? 

The PRESIDENT pro tempore. It does . 
Mr. GORMAN. It does. 
Mr. HALE. I can assure the Senator that there will be no 

practical difficulty about it. All that matter has been looked 
into. 

Mr. GORMAN. I will say to the Senator that the Committee 
on Printing has had that information. 

The PRESIDENT pro tempore. Is there objection to the 
present consideration of the resolution? 

The resolution was considered by unanimous consent, and 
agreed to. 

HOUSE BILLS REFERRED • 

The following bills were severally read twice by their titles, 
and referred to the Committee on Public Lands: 
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H. R. 11218. An act setting aside a certain island in Bartlett 
Lake, Minnesota, as a park and forest reserve ; and 

H. R. 18862 . .An act to provide for a land district in Yellow­
stone, Rosebud, and Carbon counties, in the State of Montana, 
to be known as the Billings land district. 

H. R. 18751. An act to extend the time for the -construction of 
a bridge across Rainy River by the International Bridge and 
Terminal C.ompany was read twice by its title, and refetTed to 
the Committee on Commerce. 

II. R. 18965. .An act to revise and amend the tariff laws of the 
Philippine Islands, and for other purposes, was read twice by 
its title, and, on motion of Mr. LoDGE, referred to the Commit­
tee on the Philippines. 

H. J. Res. 217. Joint resolution to' return to the proper au­
thorities certain Union and Confederate battle flags · was read 
twice by its title, and referred to the Committee on Military .Af­
fairs. 

GOVERNMENT OF CANAL ZONE. 

The PRESIDENT pro tempore. Under the unanimous-con­
sent agreementt the Chair lays· before the Senate House bill 
16986. 

The Senate, as in Committee of the Whole, resumed the con­
sideration of the bill (H. R. 16986) to provide for the govern­
ment of the Canal Zone, the construction of the Panama Canal, 
and for other purposes. 

'l'he Secretary resumed the reading of the bill at page 7, line 
10, and read to line 24, on page 7. 

Mr. McCOMAS. I rise to make an inquiry only. The bill is 
being read now to pass upon the committee amendments? 

The PRESIDENT pro tempore. It is being read to pass upon 
the comrhittee amendments. 

Mr. McCOMAS. An amendment I offered and is pending will 
be in order thereafter? 

The PRESIDENT pro tempore. It will. 
The reading of the bill was resumed. The next amendment 

of the Committee on Interoceanic Canals was, in section 9 (6), 
page 10, line 21, after the word "upon," to strike out "reason­
able" and insert" such;" and in line 22, after the word" party," 
to insert" as the court shall prescribe;" so as to read: 

Evidence of the value of the property sought to be condemned may 
be presented by either party before the appraisers upon. such notice to 
the opposite party as the court shall prescribe, and for this purpose the 
appraisers may subprena witnesses and compel their attendance and 
compel the production of books and papers. 

The amendment was agreed to. 
The next amendment was, in section 9 (6), page 11, line 6. 

after the word " hearing," to insert " such notice as the court 
shan direct being first given to the opposite party;" so as to 
read: 

Upon the filin"' of such report in cou'l.·t, the court shall, upon hearing, 
such notice as the court shall direct being first given to the opposite 
party, at a time and place to be fixed by the court, accept the same and 
render judgment in accordance therewith, or for cause shown, the court 
may recommit the report to the appraisers for further report of facts; 
or it may accept the report in part and reject or recommit in part1 and may make such order and judgment as shall secure to the Unitea 
States the title to the· corporate stock and to the defendant or · denfend­
ants just compensation for the property so taken and the title trans­
ferred and the judgment shall require payment to the defendant or 
defendants or into court of the amount fixed as compensation before 
the United States can appropriate said stock to the public use. 

The amendment was agreed to. • 
The next amendment was, to insert as an additional section 

the following : 
SEc: 7. That to enable the United States to secure at all times a suf­

ficient supply of money to meet the necessities of the Government on 
said Canaf Zone, the President is hereby authorized to deposit such 
sum of money as he may deem sufficient for said purposes, not to ex­
ceed $1,500,000, of any sums appropriated for canal purposes, in some 
bank or banks in the United States having a fiscal agent on the Isth­
mus -of Panama, to be selected by the President : Provid-ed, That such 
deposit shall be on terms which shall preserve the title to said money 
In the United States1 enable the United States to :withdraw said funds 
ft•om said deposit at: any time, and proper and sufficient security be 
given by the bank of deposit for the return of sa.id money or the law­
ful accounting therefor. 

Mr. MORGAN. Mr. President, before we pass away from the 
sections that have just been read on the subject of c-ondemning 
stock in this canal I wish to make a statement about the matter. 

'l'he sections of the bill numbered here ii to 6, inclusive, were 
adopted in substance if not in exact form by the Committee on 
Interoceanic Canals, and reported here by the committee. The 
House at that time, having under consideration the bill we are 
now considering in the Senate, adopted those amendments. .Am 
I correct about that? 

Mr. KITTREDGE. Yes. 
Mr. MORGAN. The House adopted those amendments. 

When those amendments were pending in the Committee on 
Interoceanic Canals I opposed them. My reasons for it were 
that I was not satisfied that we have the constitutional author­
ity to condemn property of this kind, which is held under a 

charter in New York, by an act of Congress. My opinion was 
that we ought to go to the State authorities of New York and 

· prosecute this proceeding of condemnation in accocdance with 
their laws; that the United States in its relation to this canal 
stock is only what we might call a private corporation. It 
has no sovereign power connected with its ownership of that 
stock at all. It is a mere corporator standing on the footing of 
all other corporators, and if the company or any of the cor­
porators desire to proceed to have a portion of the stock of that 
railroad company condemned for the use of the company, my, 
judgment is that the proper forum is in the courts of New York, 
and that that is not only our duty, but altogether a matter of 
due respect to the authorities of New York. 

I have very great doubt as to whether such property as that 
can be condemned for public uses on the application of one of 
the corporators. The ;Panama Canal Company was chartered 
in the State of New York. That is an existing legal entity or 
being. It is not the Government of the United States, and not 
connected with it in any way, except that the United States has 
become the owner of the great majority of the stock of this 
corporation. 

Now, if this corporation wants to condemn any of the stock 
for public uses the proceeding, it occurs to me, ought to be in 
the name of the corporation. That has been the rule always in 
those very unusual and extraordinary proceedings in which 
railrqad corporations have prosecuted with success in some of 
the State courts propositions to condemn stock for the use of 
the company at large on the ground that thereby public uses 
were being subserved. 

I have very Sei.'ious doubt as to the authority of Congress to 
prosecute this proceeding in one of the United States courts in 
the name of the United States, and I wished before this matter 
passed away to state that I entertain those opinions and that I 
opposed this amendment in committee. I am not going to ask 
any division upon it here now, because I recognize the necessity 
of going through with this matter, as we are forced to do, in a 
hurry and without proper consideration. That is not tlte fault 
of anybody, as far as I know. 

The next proposition upon the bill, which is contained: in sec­
tion 7, is entirely outside of my course of studies, and I do not 
clearly understand the advantage or value of it at all. It has not 
been yet read, but it will be read presently ; and while I am on 
the floor I thought I would merely state that I ask some explana­
tion of some member of the committee or some Senator who can 
point out the necessity of the Government of the United States 
putting $1,500,000 in some bank with an office or agency or a 
branch in the Canal Zone in order to facilitate the financial or 
fiscal operations of the United States in paying for material 
and labor and the like of that. I do not see why it is that the 
Government of the United States must go to ·a bank to do that. 
I do not see why the credit of the United States needs any re­
enforcement by the credit or capital of any bank. I do not see 
why we can not put this money into the hands of a paymaster 
of the .Army, wher:e it belongs, and have it disbursed under tha 
laws and rules and regulations which control disbursements in 
the Treasury Department, and I wish some one would explain 1t 
to me. 

I am making no point upon these amendments against them 
in stating my objection so as to raise any question about them. 
because the House has taken the proposition of the Senate and 
voted it into the bill, and I do not feel authorized to antagonize 
the vote of the House. 

The PRESIDING OFFICER (Mr. KEA.N in the chair). The 
next amendment reported: by the committee will be stated. 

The SECRETARY. The next amendment reported by the Com­
mittee on Interoceanic Canals is on page 12, after line 24, to 
add as a new section the following: 

SEc. 7. That to enable the United States to secure at all times a 
sufficient supply of money to meet the necessities of the Government on 
said Canal Zone, the President is hereby authorized to deposit such sum 
of money as he may deem sufficient for sa.id purposes, not to exceed 
$1,500.000, of any sums appropriated for canal purposes, in some bank 
or banks in the United States having a fiscal agent on the Isthmus of. 
Panal'na, to be selected by the President: Provided, That such deposit 
shall be on terms which shall preserve the title to said' monev in the 

nited States, enable the United States to withdraw said funds ft·oru 
said deposit at any time, and proper and sufficient security be given 
by the bank of deposit for the return of said money or the lawful ac­
counting therefor. 

The PRESIDING OFFICER. The question is on the amend­
ment which has just been read. Without objection, it will be 
regarded as agreed to. 

Mr. KITTREDGE. Mr. President, the committee have two 
clerical amendments to suggest. The first is on page 6, line 8, 
after the word " be," in line 7, to sh·ike out " turned " and in­
sert " covered." 

.'l'he PRESIDING OFFICER. The amendment proposed by 
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the Senator from South Dakota on behalf of the committee will 
be stated. 

The SECBETARY. On page 6, section ( 4) 2, after the word 
"be," in line 7, it is proposed to strike out "turned" and insert 
" covered ; " so as to read : 

All income at any time received by the United States from rentals, 
dividends, or otherwise in respect of any property now possessed or 
hereafter acquired in connection with the canal, the railroad, or other 
works, shall be covered into and credited to the fund for the construc­
tlon of said canal and works. 

The amendment was agreed to. 
Mr. KITTREIDGE. On behalf of the committee, on page 7, 

line 4, after the word "necessity," I move to strike out "re­
quires " and insert " require." 

'l~he PRESIDING OFFICER. The amendment proposed by 
the Senator from South Dakota will be ·stated. 

The SECRETARY. On page 7, section (6) 3, line 4, after the 
word "neces ity," it is proposed to strike out "requires" and 
insert " require ; " so as to read : 

And whereas the public use and necessity require for the accomplish­
men t of the public work, etc. 

The runendment was agreed to. 
Mr. KI'l'TREDGE. Mr. President, the committee have no 

further amendment to propose. 
Mr. 1\IcCO~!AS. I now move to insert the amendment which 

I offered last evening, to come in at the end of section 2 of the 
bill reported by the committee. 

The PRESIDING OFFICER. The amendment will be stated. 
Mr. MORGAN. l\ir. President, I suggest that no action has 

been taken on the last section of this bill, which is the commit­
tee amendment to insert section 7. 
. The PRESIDING OFFICER. The Chair will consider that 
an open question if the s~mator so desires. 

1\ir. MORGAN. I did not hear any question put upon that 
amf'ndment. 

'l'he PRESIDING OFFICER. Does the Senator desire to 
ha\e the question put? 

· l\lr. MORGAN. There ought to be soine explanation of it 
I want to understand, if I can, why there is any necessity for 
putting a million and a half dollars in a bank to reenforce the 
credit of the United States or to facilitate the payment of 
money. It seems to me like a proposition to pick up some fa­
vorite bank and to make it the fiscal agent of the United States 
1n the Canal Zone. That is the appearance it has to me; arid 
·I want some Senator who, perhaps, does understand it to give 
us some information about it. 
· Mr. McCOMAS and Mr. KITTREDGE addressed the Chair. 

The PRESIDING OFFICER. The Senator from Maryland is 
recognized. Does he yield to the Senator from South Dakota? 

l\fr. McCOMAS. I yield. 
Mr. KITTREDGE. Mr. President, the explanation of that 

amendment, in the judgment of the committee, is that in order 
to meet the necessities of the government of the Canal Zone it 
.was wise to have this deposit authorized. Under present condi­
tions, if the Government require money, as they do, to pay the 
employees upon the zone, it is necessary to go to some local 
bank in Panama and secure the necessary coin to make such 
payment. This simply authorizes the President, in his discre­
tion, to deposit a sum of money, not exceeding one million and a 
half of dollars, of any sums appropriated, in some bank of the 
United States, to facilitate the securing of the necessary coin 
to pay employees. 

Mr. MORGAN. Well, Mr. President, I do not think that ex­
planation at all explains the proposition. We have paymasters 
in the Army, well secured by bond, amply supplied with all nec­
essary regulations and power to transmit money to the Army 
at any place in the world, and to pay it out as it may be re­
quired. There is. an ample provision which the P.resident may 
ava-il himself of for paying any debt that we may happen to 
owe in the Isthmus. I do not see how it is tha~ this money 
must be deposited-a million and a half dollars-and remain on 
deposit in a bank in the United States, so that that bank, 
through its agents in the Canal Zone, can furnish us with a 
supply of money there. 

How does the bank get its money down there? It must be 
by transporting it in some way and keeping it deposited there. 
1Why can not the paymasters of the Army do that? What is 
the occasion for having a million and a half of the Treasury of 
the United States locked up on deposit in a bank to support 
and sustain the credit of the United States in respect of paying 
its installments of money to laborers and operatives there, or 
anything of the kind? · 

I have not yet heard any explanation of the necessity of the 
proposition ; and I am very much inclined, Mr. President,. to · 

. think that the purpose of this amendment must necessarily be 
to give a privilege or advantage to some bank selected by the 

President of the United States to conduct the fiscal operations 
of the Government in that Zone. I see no necessity for that. 
We have got to pay commissions on that, or else we hav~ got 
to lose interest on the deposits. Why do we segregate .a million 
and a half dollars and hold it up for a purpose like this, when 
the Government of the United States finds no difficulty in pay­
ing its troops anywhere in the world that it may choose to send 
them? It found no difficulty in paying our army in China, 
when it was over there protecting our interests in Pekin. 
Really I can not see that there is anything else in it but just 
that. 

I am disposed, Mr. President, so far as I may be permitted 
to have any voice in this matter at all, to try to prevent jobs 
and arrangements for the benefit and advantage of private 
people. There is ·enough of that going on; and we have got to 
be guarded and careful about the handling of money in con­
nection with this canal ; otherwise we shall find ourselves in a 
very serious condition about it I do not want any unneces­
sary opportunities for scandals to be connected with this canal 
in the early days of its institution down there and in the work 
to be done. • 

I object to the amendment because I do not understand the 
necessity for it, and I ask the Chair to put the question to the 
Senate on the amendment 

Mr. McCOMAS. I ask that my amendment may be acted on. 
The PRESIDING OFFICER. The. Chair will first put the 

question on agreeing to the amendment reporte<I by the com­
mittee, to add to the bill a new section, to be known as section 7. 
[Putting the question.] The ayes appear to have it 

Mr. MONEY. Mr. President, before the Chair decides on the 
adoption of the amendment, I should like to have the amend­
ment read. 

The PRESIDING OFFICER. The amendment will be again 
stated. 

The SECRETARY. At the end of the bill the committee report 
an amendment, to insert as a new se:ction the following : 

SEc. 7. That to enable the United States to secure at all times a 
sufficient supflY of money to meet the necessities of the Government 
on said Cana Zone, the President is hereby authorized to deposit such 
sum of money as he may deem sufficient for said purposes, not to ex­
ceed $1,500,000, of any sums appropriated for canal purposes, in some 
bank or banks in the United States having a fiscal agent on the Isth­
mus of Panama, to be selected by the President: Provided, That such 
deposit shall be on terms which shall preserve the title to said money 
in the United States, enable the United States to withdraw said funds 
from said deposit at any time, and proper and sufficient security be 
given by the bank of deposit for the return of said money or the lawful 
accounting therefor. 

Mr. McCREARY. I desire to ask the Senator from South 
Dakota a question. I• notice in the first section, as it is now, 
of the bill this provision : 

All the military, civil, and judie al powers of the United States In 
the Canal Zone at Panama, • • • are vested in such person or per­
sons, and shall be exercised in such manner, as the President shall 
direct, etc. 

There is a Panama Commission at present, and I ask the Sen· 
ator from South Dakota what becomes of the existing Panama 
Commission under this bill? 

M:r. Kl'l'TREDGE. Mr. Preside-nt, while the matter directlY, 
under consideration is the adoption of section 7, which the com­
mittee propose to add to the bill, I am very happy to answer 
the Senator's question ' at the present time. If the bill as it is 
proposed to be amended passes the Senate, the Commission as 
established by the act of June 28, 1902, remains unchanged. 

1\fr. McCREARY. The 'Commission, then, remains unchanged? 
. Mr. KITTREDGE. Yes, sir. 

Mr. McCREARY. And will be entitled to such salaries as 
the President, in his discretion, may. allow them? 

Mr. KITTREDGE. The Senator is correct, Mr. President. 
Mr. GORMAN. Mr. President, only a word in regard to sec­

tion 7, authorizing the deposit, not to exceed $1,500,000, of any, 
sums appropriated for canal purposes, which has been com­
mented on by the Senator from Alabama [.Mr. MoRGAN]. 

As a member of the committee I agreed to the insertion of 
this section of the bill, bec~use in the operations of the Depart­
ments of the Government in all of our payments in foreign coun­
tries, etc., we have, as a matter of ·convenience, selected some 
bank or banks in the United States to transmit funds abroad. 
That system has also been applied to the Philippines, and has 
been found to be a matter of very great convenience. Therefore 
a similar provision is incorporated in this section. 

~ It is true that it will inure greatly to the benefit of whatever 
bank may be selected by the Government as such depository; 
of that I have no doubt But, as I have stated, that has been 
the general policy heretofore. Of course, in exchange and in a 
great many other ways it will be a matter of profit to the bank 
so selected: · 

Mr. MORGAN. Mr. President--· 
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The PRESIDING OFFICER. Does the Senator from Mary-
land yield to the Senator from Alabama? • 

Mr. GORMAN. With pleasure. 
Mr. MORGAN. May I ask the Senator whether it has been 

the policy of the Government heretofore observed to deposit 
money in those banks which have been selected as fiscal agents? 

Mr. GORMAN. I so understand. 
Mr. MORGAN. Without interest? 
Mr. GORMAN. I think without interest. I do not know of 

any case where interest has been charged . . ~his has b_een the 
policy of the Government as to all funds which it has been foUnd 
necessary to use abroad; it certainly has . been the estab!i13h~d 
policy in the Philippines and also in Cuba. I do not think that 
the Government can possibly lose anything in this matter, pro­
vided the · securities are sufficient 

The profit, however, wiiJ probably be very great to the bank 
which s.ball be selected, growing out of this system into which 
we have entered. It will, I have no doubt, facilitate very much 
the payment of laborers employed in the construction of the 
canal on the Isthmus, where otherwise such payment might be 
considerably delayed. I the case of their death from yellow 
fever or f1·om some other disease, payment to their legal repre­
sentatives will in this manner also be very much facilitated. I 
do not think there· is anything more than that invowed in the 
matter. It is one of the incidents arising out of the construc­
tion of the canal. 

I want to say a word or two in reply to what was yesterday 
suggested by the senior Senator from Texas [Mr. BAILEY] as to 
the Government ownership of the Panama Railroad. I am as 
muc.h opposed as the Senator from Texas or the Senator from 
Colorado [Mr. TELLER] can be-to· the Government ownership of 
transportation lines. Such a proposition can not at any time 
meet with my approval. But th~ ownership of this road on the 
Isthmus was acquired under -the treaty which we made with 
Panama. It is an absolute necessity to have the railroad, and 
to have its exclusive opera!!on, if the canal is to be constructed 
with economy and in any sort of reasonable time. It is as much I 
a facility as -is the mechanism to dig out the prism of the canal. 

Mr. SPOONER. And if there had been no railroad there 
the Government would have been obliged to build one. 

Mr. GORMAN. · Unquestionably; and that would have been 
so whether the canal was to be built at Panama or at Nicaragua. 
So the question of _the ownership by the Government of rail­
roads, of ordinary transportation facilities in the United States, 
has no relation whatever to the project that is before us, while 
the question of the ownership of the isthmian railroad was de­
termined when we ratified the treaty; and there has never been 
any means of escape from it. • . 

Now, there is a minority holding of the stock of that railroad. 
There ought never . to have been. That is one of the mat­
ters ·concerning which I think I have a perfect right to say 
that some of us who opposed the project in the form in which 
it origim.i.lly_ came . insisted at the time that whenever we ac­
quired the right to construct the canal and the majority of the 
stock of the railroad we ·should have insisted upon having a 
complete transaction as to both. If we are to have the entire 
control of that stock, we can not escape by pursuing any other 
method than that which is provided for in this bill, by the con­
demnation o! the property itself upon the Isthmus, for the 
reason that we are under treaty obligations to maintain tlmt 
road for a series of years and to pay $250,000 annually to Pana­
ma for its interest in it It was the:qefore thought-and it is 
a matter of demonstration-that the only way in which the ob­
ject can be attained is by the method provided in this· bill. It 
is, I am told by the lawyers who have examined it, a very ex­
traordinary proceeding; yet it is said that the matter is amply 
provided for under the laws of New York, under which this 
railroad corporation was chartered. . 

Mr. President, there is no doubt about the power. It has 
heretofore been exercised by the United States, and it can ac­
quire the stock at a fair price. .But that is a matter that I am 
not now discussing. 

Referring to the powers contained in this bill, I want to call 
the attention of the Senator from Kentucky [Mr. McCREARY] 
to the fact that the public act approved April 28, 1904, which is 
the act upon which this canal is now being constructed--

Mr. TELLER. 1904? 
Mr. GORMAN. Yes; the act approved April 28, 1904, which 

contains the identical language nsed in the first section of the 
bill before us. There is no enlargement, as I understand, of the 
powers of the President It leaves the construction of the 
canal precisely as provided for in what is known as the" Spooner 
Act," and in the act to which I have just referred. That act ex­
pires with this Congress, and this bill simply extends th_e time, 
under the identical terms of the present law, until the expira­
t ion of the session beginning December next. It goes one step 

beyond that, and provides what was not provided for in the 
former acts, that estimates shall be submitted to the President 
of ' tbe United States annually, and oftener if Congress desires 
it, and transmitted to Congress in detail; and that hereafter, 
that is to ·say, after 1906, no amount of money shall be taken 
from the Treasury on account of this work unless it shall be 
appropriated by Congress. 

The appropriations heretofore made were in lump sums ; no 
report in detail was required ; and no action of Congress was 
necessary to get the money out of the Treasury. This act goes 
back to the true principle and says that after 1906 the general 
appropriation that w.e ha.ve already made shall not be applicable 
except upon estimates submitted to Congt·ess and appropriations 
made by Congress. 
~ Mr. McORE.AR~. Mr. President, it is on that point that I 

wish. to ·ask the -Senator from Maryland a question. The sec­
tion say~: 

That until the expiration of the session of the Fifty-ninth Congress, 
beginning _tile first. Monday of December, 1905, unless other provision 
be sooner made by Congress, e~c. _ 

I desire to ask the Senator from Maryland if only one session 
is allowed to intervene, does he think that will be sufficient in 
this case? 

Mr. GORMAN. Mr. President, that was the opinion of the 
committee, who thought it ''' as unwise to extend the time be­
yond that. This provision is identically the same as the one 
now in force, which I will read to the Senator: 

SEC. 2. That until the expiration of the Fifcy-eighth Congress-
·wbich wilJ be the 3d day of next month- -

unless provision for the temporary government of the Canal Zone be 
sooner made by Congress, all the military, civil, and judicial powers 
as well as the power to make all rules and regulations necessary for 
the government of the Canal Z<lne and all the rights, powers, and 
authority granted by the terms of said treaty to the United States 
shall be vested in such p~rson or persons and shall be exercised in such 
manner as the President shall direct for the government of said Zone, 
etc. 

It is believed by the Secretary of War, and by the committee 
as well, that there is ample time between now and next Decem­
ber to perfect a general act, because it will be remembered that 
the President at this session of Congress bas sent us a special 
message upon this subject, asking, in fact, that the present Com­
mission be abolished and that he be permitted to appoint five, 
or preferably tllree, commissioners and undo the whole work, 
practically, that was provided for in the original act, known 
as the " Spooner Act," all of which is a very large and im­
portant question. 'Ve considered that between now and the ex­
piration of the next session we could frame a much better act · 
than could be prepared at this time, and that such an act could 
then be passed by _Congress. · 

That is all there Is of the bill. I see the Senator from Texas 
[Mr. BAILEY] is here, and I want to repeat in his presence what 
I said a moment ago, that while the acquisition of this railroad 
was provided for in .th~ original act and in the treaty itself, I 
do not consider myself by any means committed in any way to 
the pro-position looking to the governmental ownership of rail­
roads. I agree with the Senator from Texas and .with the 
Senator from Colorado upon that point, but this is a unique and 
special case; and now ttiat the treaty has been ratified and the 
road already acquired we simply want to perfect the present 
conditions. - . 

Mr. 'BAILEY. Mr. President, I understand the Senator from 
Maryland and.other Senators, in reporting this proposition, only 
go so far as to say that _they will there acquire a railroad which 
the Government needs to use as an agency in doing some govern­
mental work? 

Mr. GORMAN. Yes. 
Mr. BAILEY. I unhesitatingly say that that is sound doc­

trine; and, o'f course, the Senator from Maryland will under­
·stand that I meant no criticism--

Mr. GORMAN. Ob, no. 
Mr. BAILEY._ Against him or the committee. Whatever I 

said in relation to the general subject of governmental owner­
ship and operation of railroacls was in reference to a question 
submitted by the junior Senator from Colorado [Mr. PATTER­
soN]. 

Mr. GORMAN. No, Mr. President, I did not understand it as 
a criticism; but as the matter which the Senator from Texas 
suggested is so important, as it now confronts us, and will 
come, as a matter -of course, with great force a Httle later on, I 
could not let the occasion pass without saying to him that I 
agree with him thoroughly upon the general proposition. 

Mr. P ATI'ERSON. Mr. President, expre sion of personal 
views as to the governmental ownership of railroads seems to be 
quite in order, and I · want to say that for myself I do not re­
gard such Government ownership as an unmixed eyil by any. 
means, but I am rather glad that the Government has got oos-
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session. of the Panama Railroad, whether by treaty or otherwise, 
for the reason that in the ownership of the road the Govern­
ment must operate it as a corporation would operate a railway, 
and _it can not be tra.D.sformed by the Government into a mere 
instrument with which to assist in the construction of the Pan­
ama Canal. Under the franchise by which the railroad was con­
stru.ct~O. it must be kept open for public use. Both passengers 
and freight must be transported over it as any other railway is 
required to transport them. · 

I am pleased that the Government has possession of this rail­
way under such circumstances for another reason. It will en­
able the Government, if it will, to demonstrate in some degree 
with lt what the evil or the good is in the management of rail­
roads by the Government. 

The Senators who have spoken upon the question have borne 
testimony to the marked increase of sentiment in the United 
States for the Government ownership of railroads. I believe, 
Mr. President, that if Congress years and years ago had taken 
the : stand that the President now asks Congress to take, and 
through courts and law officers of the Government these great 
quasi public corporations had been compelled to deal justly with 
the people, the sentiment in behalf of governmental railroads 
that now confronts both 1\fembers of the House of Representa­
tives and Senators, while it might exist in some degree, would 
not be nearly so acute. 

Mr. President, it hardly does justice to the President to say 
that he is a student of any other man on this great subject of 
transportation, whether of Mr. Bryan or of anybody else. Both 
Mr. Bryan and the President .have been scholars in the great 
school of public opinion . . They may ·.have sat upon the same 
benches. They have certainly listened to the same teachers, 
and they have been made to realize what wrong the public have 
been compelled to endure through railroad injustice and what 
the remedy is. 

The truth is, if the great railway combinations of the country 
would only realize it, that the President in his message to Con­
gress has done more to check the growth of sentiment in the 
United States in favor of Government ownership of railways 
than have all the preachments of railway presidents and attor­
neys and railway journals of the country combined. Public 
sentiment in favor of" Government ownership is a necessary out­
growth of the evils attendant upon private railway ownership 
and the manner in which that private ownership has been exer­
cised. If under the leadership of President Roosevelt those 
evils shall b·e appreciably mitigated; if the matter of discrimina­
tion as between shippers and localities and sections, and if the 
.gross injustice and inequalities in transportation ·rates shall be 
remedied by Congress through the agency of the Interstate 
Commerce Commission, sitting both as a Commission and a 
court, or by the Comtnission with the aid of a court, then much 
will be accomplished toward arresting the growth of this senti­
ment in favor of public ownership. 

As a distinguished gentleman outside of this Chamber has 
said, and said strongly and eloquently, the people of this country 
have made up their minds that unless the railroads go out of 
the government business the Government will go into the rail­
road business; and the Government will see that these great 
public corporations are conducted, if the. courts must interfere, 
so that while profits may go into the pockets of the stock­
holders, the railways shall not discriminate so as to destroy 
the business of one man and build up the business of another, 
and so as to destroy the prosperity of one locality or one city or 
one town and enhance the prosperity of others. 

Government ownership has been magnified into a bugaboo. 
It is not sociaHsm any more than is the transportation of the 
mails by the Government of the United States or the transporta­
tion of packages and the delivery of them· to their owners by 
the Government. Our Agricultural Department, under almost 
every test that can be. applied to socialism-not after the teach­
ings of Karl 1\farx, but as socialism is generally understood by 
intelligent people-is nothing less than a great governmental 
institution, managed and controlled in the spirit of socialism. 

I do not believe, 1\Ir. President, that a great question like this 
is to be put down by an epithet or the misapplication of a name 
or the misunderstanding of a term: Next to education trans­
portation is the burning question with the people of the United 
States, and it is as great a factor in the civilization of the coun­
try and in its permanent advancement and prosperity as is 
education itself. It is not so lop.g since, Mr. President, when 
the transportation of the world was dependent upon the wind 
and the ox cart; and within the lives of Senators upon this 
floor the only . means ·of transportation were sails upon rivers 
and oceans and lakes and the ox cart or the wagon and the horse 
ori the land. 
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While such was the case, the question of government con­
trol of transportation was not nearly so important to the peo­
ple as it is now. But with the tremendous powers and the 
tremendous wealth which the ownership of great steam lines 
of transportation, both on land and by sea, have concentrated 
in the hands of the few, transportation has become as great 
and as tremendous a question in the domestic, commercial, .in­
dustrial, and intellectual life of the country as are the com­
mon schools, the churches, the colleges, or anything else that 
is essential to the well-being of the people. 

So far as I am concerned, I do not now advocate Government 
ownership; but unless these great public corporations, · Mr. 
President, once numbered by the thousands, but with their 
holdings now concentrated into eight or nine great systems, 
and these great systems combined so as to destroy competition, 
so as almost to defy the powers of Government, shall learn 
the lesson that the agitation lately so greatly accelerated by 
the President . is intended to teach, the sentiment for publi<; 
ownership will grow and increase in strength and intensify 
until Congress will yield to that sentiment, as the House was 
compelled to do a few days ago, and as the Senate ultimatelY. 
will be compelled to do. The House and the Senate, after all, 
are supposed to represent public opinion, and when public 
opinion becomes so strong that private interests will be over~ 
borne, as it can and has often demonstrated its ability to do, 

· then will come either Government ownership or the enforce­
ment of the right of the Government to control these great lines 
of transportation. It will be either Government ownership 
or the elimination of discrimination and unjust rates from 
railroad management under the guidance of the Government. 

For that reason, Mr. President, I am glad that the Govern­
ment owns a line of railway. I am glad it owns it under such 
circumstances that it must be a common carrier for such pas­
sengers and freights as may be offered ; and the Government 
can, if it will, make it a tremendous factor, as great a factor 
as the power to fix rates conferred on anybody can be, in hold­
ing the great transcontinental lines within the limits of justice 
in their dealings w~th the people ?Ind the commerce that ema­
nates from them. 

Mr. CARMACK. Mr. President, I think the Senator fr<?m 
Colorado [Mr. PATTERSON] is entirely mistaken if he supposes 
that the operation of this railroad by the Government will fur­
nish any object lesson whatever with respect to the practica­
bility of Government ownership of railroads. The Panama Rail­
road _is not to be owned and operated by the Government as a 
common carrier, but chi~fiy ·as an instrumentality of Govern­
ment in the performance of Government work in the, construe~ 
tion of the canal. Its character as a common carrier will be 
subordinated entirely to that object, and it will furnish no 
object lesson whatever, in my judgment, as to the practicability 
or feasibility of Government ownership. · 

:Air. PATTERSON. May I ask the Senator from Tennessee 
a question? 

Mr. CARMACK. Certainly. 
1\fr. PATTERSON. Is it the theory of the Senator from Ten­

nessee that when the outstanding shares of stock have been con­
demned and become the property of the Government, the Gov­
ernment will stop the use of the Panil.ma Railway as a common 
carrier and use it merely as an adjunct to the Panama Canal? 

Mr. CARMACK. I say its character as a common carrie:!," 
will be subordinate to its character as ffil instrumentality of 
government fo~ the construction of the canal. 

Mr. P A1'TERSON. It may be made subordinate, but it must 
be a common carrier or else it would have to go out of business: 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment reported by the committee. 
Th~ amendment was agreed to. 
Mr. 1\IcCOl\!AS. I ask that my amendment may be stated. 

It is to be added to section 2. 
Mr. MONEY. What is the· amendment; Mr. President? 
The PRESIDENT pro tempore. It will be read. 
The SECRETARY. On page 6, at the end of section 2, it is pro­

posed to insert the following : 

That vessels of the Unl_ted States, or vessels belonging to the United 
States, and no others, shall be employed in the transportation by sea 
from the United States of all materials, supplies, machinery, and equip­
ment employed on, or used for, the Panama Railroad, or for thl' con­
struction and operation of the canal across the Isthmus m~ Panama, 

·and each contract for such articles shall provide specifically for trans-
portation by vessels of . the United States, and vessels of the United 
States or belonging to the United States and no others shall be em­
ployed in the return by sea to the United States ot such materials, 
supplies, machinery, and equipment, unless the President shall find that 

~~~ab1!e~r ~fh_!ie~~~~er~~g~e bfinf~~h s'ti~~~1sor111b~l~~i~~vt~ ~~g 1J~fi:d 
·States ·a~e not available for prompt service: Proviclea, That no greater 
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charges be made by such vessels for transportation of such iirtfcles for 
the use of the Panama Railroad or the construction and Olleratlon of 
the canal across the Isthmus of Panama than are made by s"uch vessels 
for the transportation of like goods for private parties or companies. 

The PRESIDENT pro tempore. The question is on agreeing 
to the amendment submitted by the Senator from Maryland. 

Mr. McCOMAS. Mr. President, I hope the amendment will 
be accepted, as it is in the exact terms of the provision reported 
from the Committee on Commerce, and that is identical with 
the requirement that American ships shall haul ~upplies for the 
Army and Navy unless the President deems their charges ex­
cessive. I should like to have the amendment pending, if there 
is to be opposition to it, because I think the same Senate which 
has required that supplies for the Army and Navy shall be car­
ried in American bottoms will declare that supplies for the 
canal shall be transported in American bottoms. I should like 
to have an opportunity to have the amendment pendffig. 

The PRESIDEJ.~T pro tempore. The amendment is now be­
fore the Senate. 

Mr. MONEY. I move to lay the amendment on the table. 
The PRESIDENT pro tempore. The Senator from MissiS­

sippi moves to lay the amendment on the table. 
Mr. GALLINGER and Mr. McCOMAS called for the yeas and 

nays, and they were ordered. 
Mr. KITTREDGE. As the hour of 2 o'clock has about ar­

rived, I ask unanimo·us consent that immediately upon the comple­
tion of the proceedings in the Swayne impeachment trial this 
evening the Senate shall proceed with the consideration of the 
pending bill. 
· Mr. STEW ART. . I am willing that unanimous consent shall 
be granted to that effect for this evening, but after that I shall 
insist th~:~.t the Indian appropriation bill shall have the right of 
~~ - . 

The PRESIDENT pro tempore. The Senator from South 
Dakota asks ·unanimous consent that the unfinished business be 
temporarily laid aside at the adjournment of the Senate sitting 
as a court of impeachment, and that the Senate proceed with the 
consideration of this bill. Is there objection? The Chair hears 
none, and that order is made. 

IMPEACHMENT OF JUDGE CHARLES SWAYNE. 

The PRESIDENT pro tempore. The hour of 2 o'clock has 
arrived, to which the Senate sitting as a court of impeachment 
adjourned. The Senator from Connecticut will please take the 
chair. 

Mr. PLATT of Connecticut assumed the chair. 
The PRESIDING OFFICER (Mr.• PLA.Tr of Connecticut). 

The Senate is now sitting in the trial of the impeachment of 
Charles Swayne, United States judge in and for the northern 
district of Flo1·ida. The Sergeant-at-Arms will make proclama­
tion. 

The Sergeant-at-Arms made the usual proclamation. 
The PRESIDING OFFICER. The Sergeant-at-Arms will as­

certain whether the managers on the part of the House are in 
attendance. 
. The managers on the part of the House of Representatives 

appeared, and were conducted to the seats assigned them. 
. The PRESIDING OFFICER. The Sergeant-at-Arms will as­
~ertain whether the respondent and his counsel are in attend-· 
ance. 

Judge Charles Swayne, accompanied by Mr. Higgins and Mr. 
Thurston, his counsel, entered the Chamber and took the seats 
assigned them. 

The PRESIDING OFFICER. The Journal of the proceed­
ings of the last trial day will be read. 

The Secretary read the Journal of the Senate sitting for the 
trial of impeachment of Charles Swayne Tuesday, February 21. 

The PRESIDING OFFICER. The Presiding Officer is in­
formed that a witness has been discharged both by the man­
agers and by counsel whom some Senators desire to have 
recalled-Mr. Blount. If there be no objection, the Sergeant-at­
'Arms will telegraph for him and endeavor to intercept him and 
have bim come back. 

Mr. THURSTON. Mr. President, the respondent has at all 
times insisted, and still does insist, upon the pleas to the juris­
diction as to the first seven counts. It had been the purpose of 
my associate, Mr. Higgins, to present our statement and argu­
ments with respect to those pleas as a part of his opening state­
ment. In deference to the evident wish of the Senate and to 
the imperative demand for the completion of the legislative 
duties of the Senate, he decided to waive that privilege. 
· We have prepared a statement and argument as to those 
pleas to the jurisdiction which we could, of course, use on the 
final arguments in the case. But w~ feel it would be fairer to 
the Senate and to the managers to present those now, and as 
our position upon the pleas to the jurisdiction and as ·a part of 

our presentatio~ of the case we · now ask to present our stat~ 
ment and argument and have it printed in the RECORD, so that 
the Senate and the managers may have an opportunity before 
the close of the case to consider it. [To the managers on the 
part of the House.] Is there any objection? 

Mr. Manager PALMER. We do not object. 
Mr. THURSTON. We present it and ask that lt go in as a 

part of the record without taking the time to read it. 
The PRESIDING OFFICER. The brief prepared by counsel 

on the question of jurisdiction .as to the first seven articles will 
be inserted in the RECORD unless there be objection on the part 
of the managers or of Senators. 

Mr. THURSTON. Mr. President, I feel it is our duty to 
state that this presentation of the historical, constitutional, and 
parliamentary procedure in impeachment proceedings has been 
prepared not by counsel for respondent, whose names are at­
tached to it, but by a gentleman who is renowned as a scholar 
along constitutional lines and a lawyer of great ability, and 
without naming him we wish to disclaim any credit that may: 
attach to the preparation of this document. ' 

Mr. Manager PALMER. I should like to understand exactly 
what this document, which is very formidable in character and 
nature, purports to be. There are some forty-eight pages. 'Ve 
now have a couple of copies of it. It is the first time we have seen 
a copy of it. I should like to ask counsel what it amounts to? 

Mr. THURSTON. It is the argument in support of our pleas. 
Mr. Manager PALMER. Are you demurring to the first seven 

articles of impeachment upon the ground that they do not charge 
an impeachable offense? Is that the idea? 

Mr. THURSTON. Our pleas are in to that effect, if the man­
ager has read them. 

.Mr. Manager PALMER. Exactly. I understand you are fil­
ing a demurrer to the first seven articles on the ground that 
they do not charge impeachable offenses. 

Mr. THURSTON. We did interpose special pleas to those 
articles. 

Mr. Manager PALMER. And this argument is intended to 
support those pleas? 

Mr. THURSTON. Yes, sir. 
Mr. Manager PALMER. Of course your demurrer admits 

the truth of all that is stated in those articles. 
Mr. THURSTON. I beg pardon. 
Mr. Manager PALMER. It could not be a demurrer if It 

did not. 
Mr. THURSTON. I beg pardon, Mr. President We have 

not demurred. Our pleas stand, and the manager can take 
any legal view of them that he chooses to present. _ 

Mr. Manager PALMER. All right ; I simply want to un­
derstand what you are driving at. 

The argument referred to is as follows : 
In the Senate of the United States sitting as a court of impeach­

ment. The United States of America against Charles 
Swayne, a judge of the United States, in and for the northern 
district of Florida. Upon articles of impeachment presented 
by the House of Repre~ntatives. 

A1·gument in support of the pleas to the jurisdiction interposed 
in behalf of the respondent to arti cles 1, 2, 3, 4., 5, 6, and '1, 
such pleas presenting the contention that the facts set tortlb 
in said a·rticles, even if tt·ue, do not constitute impeachable 
high crimes and misde·meanors as defined in the Oonstitution, 
ot the United States. 

I. WHAT ABE IMPEACHABLE " HIGH CRIMES AND MISDEMEANORS," 
AS DEFINED IN ABTICLE IT, SECTION 4, OF THE CONSTITUTION OF 
THE UNITED STATES? 

By a strange coincidence, the death of parliamentary im­
peachment, as a living and working organ of the English consti­
tution, synchronizes with its birth in American constitutions, 
State and Federal. Leaving out of view the comparatively unim­
portant impeachment of Lord l\felville (1805), really the last of 
that long series of accusations by the Commons and trials by the 
Lords, which began in the fiftieth year of the reign of Edward 
III (1376), was the case of Warren Hastings, who was im· 
peached in the very year in which the Federal Convention of 
1787 met at Philadelphia. Before tllat famous prosecution, 
with its failure and disappointment, drew to a close, the 
English people resolved that the ancient and cumbrous ma­
chinery of parliamentaJ.·y impeachment was no longer adapted 
to the wants of a modern and progressive society. But before 
this ancient method of trial thus passed into desuetuc1e in the 
land of its birth, it was embodied, in a modified form, first in 
the several State constitutions and finally in the ·Constitution 
of. the United States. . . 

Article II, section 4, of the Federal Constitution provides that 
"the President, .Vice-President, and all civil officers of the 
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United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery, or other high crirnes and 
misdem,eanors." Article I, section 2, provides that "the House 
of Representatives shall choose their Speaker and other officers ; 
and shall have the sole power of impeachment." Article I, 
section 3, provides that "the Senate shall have the sole p<)wer 
to try all impeachments. When sitting for that purpose, they 
shall be on oath or affirmation. When the President of the 
United States is tried, the Chief Justice shall preside; and no 
person shall be convicted without the concurrence of two-thirds 
of the members present. Judgment in cases of impeachment 
shall not extend further than to removal from office, and dis­
qualification to bold and enjoy any office of honor, trust, or profit 
under the United States; but the party convicted shall never­
theless be liable and subject to indictment, trial, judgment, and 
punishment, according to law." Article III, section 2, provides 
that "the trial of all crimes, except in cases of impeachment, 
shall be by jury." 

II. PROVISIONS BORROWED FROM THE ENGLISH CONSTITUTION. · 

Mr. Bayard said in his argument in Blount's trial (Whar­
ton's St. Tr., 264) : " On this subject, the convention proceeded 
in the same manner it is manifest they did in many other cases. 
They considered the object of their legislation as a known thing, 
having a previous definite existence. Thus existing, their .work 
was solely to mould it into a suitable shape. They have given 
it to us, not as a ·thing of their creation, but merely of their 
modification. And therefore I shall insist that it remains as at 
common law, with the variance only of the positive provisions 
of the constitution. * * * That law .. was familiar to all 
those who framed the constitution. Its institutions furnished 
the principles of jurisprudence in most of he States. It was 
the only common language intelligible to the mentbers of the 
convention." 

A recent writer of note, speaking on the same subject, has 
said : " If we examine the clauses of the Constitution, we per­
ceive at once that the phraseology is applied to a method of 
procedure already existing. 'Impeachment' is not defined, 
but is used precisely as 'felony,' 'larceny,' 'burglary,' 'grand 
jury,' 'real actions,' or any other legal term used so long as 
to have acquired an accepted meaning, might be. The Con­
stitution takes impeachment as an established procedure, and 
lodges the jurisdiction in a particular court, declaring bow 
and by whom the process shall be put in motion, and how far 
it shall be carried. They have given to us a thing not of 
their creation, but of their modification. To ascertain, then, 
what this established procedure was, what were, at the time 
of the constitutional convention, impeachable offenses, we 
must look to England, where the legal notions contained in 
the clau.:;es quoted bad their origin." (American. Law Review, 
vvl. 16, p. 800. Article by G. Willett· Van Nest.) Madison, 
in No. 65 of the Federalist, said: " The model from which the 
idea of this institution bas been borrowed pointed out the 
course to the convention. In Great Britain it is the province 
of the House of Commons to prefer the impeachment and of 
the Rouse of Lords to decide upon it. Several of the State 
constitutions have followed the example." 
m. HIGH CRIMES AND MISDEMEANORS AS DEFINED IN ENGLISH 

P.A.BLIAMENTARY LAW. 

The English Parliament as a whole has always been consid­
ered and styled "'.rhe high court of Parliament," which is gov­
erned by a single body of law peculiarly its own. As Sir 
Thomas Erskine May (Pm·I. Prac., pp. 71 and 72) bas well ex­
pressed it: " Each bouse, as a constituent part of Parliament, 
exercises its own privileges independently of the other. They 
are enjoyed, however, not by a separate right peculiar to each, 
but solely by virtue of the law and custom of Parliament." In 
the words of Lord Coke ( 4 Inst., 15), "As every court of just:ce 
hath l::rws and customs for its direction-some the civil and 
canon, some the common law, others their own peculiar laws and 
customs-so the high court of Parlian:lent hath also its own 
peculiar law, _ called the l ex et consu.ettl-do parliamenti." Black­
stone (Bk. I, 163) in commenting upon the statement' of Coke, 
that the law of Parliament, unknown to many and known by 
few, should be sought by all, observes that, " It is much better 
to be learned out of the rolls of Parliament and other records 
and by precedents and continual experience than can be ex­
pressed by any one man." Chitty, in commenting upon the 
statement of Blackstone, has said: 

"The law of Parliament is part of the general law of the land, 
and must be discovered and construed like all other laws. The 
members of the respective houses of Parliament are in most in­
stances the judges of that law; and, like the judges of the 
.realm, when they ar~ deciding upon past laws, they are under 
the most sacred obligation to in_quire and decide what the law 

actuaUy is, and not what, in ctheir will and pleasure, or even in 
their reason and wisdom, it ought to be. When they are de­
claring what is the law of Parliament their character is totally 
different from that with which, as legislators, they are invested 
when they are framing new laws; and they ought never to for­
get the admonition of that great and patriotic Chief Justice, 
Lord Holt, viz, 'that the authority of the Parliament is from the 
law, and as it is circtimscribed by law, so it may be exceeded; 
and if they do exceed those legal bounds and authority their 
acts are wrongful, and can not be justified any more than the 
acts of private men.' 1 Salk, 505." (Chitty's Blackstone, vol. 
1, p. 119, note 21.) It has always been conceded that the phrase 
" other high crimes and misdemeanors," embodied in Article 
II, section 4, of the Constitution of the United States, must be 
construed in the light of the definitions fixing its meaning in the 
parliamentary law of England as that law existed in 1787. 
The construction then given to the phrase in question was in­
corporated into our Federal Constitution as a part of the phrase 
itself, which is unintelligible and meaningless without such con­
struction. The following elementary principles (as stated by 
Hon. William Lawrence, in the brief prepared by him for use in 
the trial of Andrew Johnson, Vol. I, pp. 125, 136), seem upon 
that occasion, to have passed unchallenged: 

"As these words are copied by our Constitution from the Brit­
ish constitutional and parliamentary law, they are, so far a~ 
applicable to our institutions and condition, to be interpreted 
not by EngUsh municipal law but by the lex pm·liamentaria. 
* * * Whatever ' crimes and misdemeanors ' were the sub­
ject of impeachment in England prior to the adoption of our 
Constitution, and as understood by its framers, are therefore 
subjects of impeachment before the Senate of the United States, 
subject only to the limitations of the Constitution. • * * 
'Treason, bribery, and other high crimes and misdemeanors 
are, of course, impeachable. Treason and bribery are specific­
ally named, but ' other high crimes and misdemeanors ' are 
just as fully comprehended as though each was specified. The 
Senate is made the sole judge of what they are. There is no 
revising court. The Senate determines in the light of parlia­
mentary law. Congress can not define or limit by la'l-0 that 
w hich the Constitution defines in two cases by enumeration ana 
in others by classi fication, and of whi ch the Senate is sole judge. 
* * * Now, when the Constitution says that all civil officers 
shall be removable on impeachment for high crimes and misde­
meanors, and the Senate shall have the sole power of trial, the 
jurisdiction is conferred and its scope is defined by common 
parliamentary law." 

While the Senate sitting as a court of impeaehmcut is the 
sole and :final judge of what impeachabJe " high crime~ and mis­
demeanors " are, no arbitrary discretion so to determine is 
vested. The power of the court simply extends to th~ construc­
tion· of the phrase in question as defined in English constitu­
tional and parliamentary law as it existed in 1787. That is 
made plain by Story in his Commentary on the Constitution, sec­
tion 797, when he says: "Resort then must be had either to 
parliamentary practice, and the common law, in orde1: to ascer­
tain what are high crimes and misdemeanors; or the whole sub­
ject must · be left to the arbitrary discretion of the Renate for 
the time being. The latter is so incompatible with tbe genius 
of our institutions that no lawyer or statesman wonld be in­
clined to countenance so absolute a despotism of opinion and 
practice, which might make that a crime at one time or in one 
person which would be deemed innocent at another time or in 
another person. The only safe guide in such cases must be the 
common law." 
IV. A RULE OF CONSTITUTIONAL CONSTRUCTION AS DEFINED BY THE 

SUPREME COURT OF THE UNITED STATES. 

The fundamental principles of English constitutional law 
were :first reproduced in the constitutions of the several States. 
In the light of the construction put upon them there, they were 
embodied, so far as applicable and desirable, in the Constitution 
of the United States. Thus the Federal Supreme Court was 
called upon at an early day to interpret the immemorial for­
mulas or " terms of art" through which the cardinal principles 
of English constitutional law were incorporated in our govern­
mental systems, State and Federal. The uniform rule for con­
struing such formulas or " terms of art " adopted at the outset 
has been continued in force until the present time. When, in the 
trial of Aaron Burr, Chief Justice Marshall was called upon to 
construe Article III, section 3, of the Constitution, which pro­
vides that "treason .against the United States shall consist only 
in levying war against them, or in adhering to their enemies, 
giving them aid and comfort," he said, "What is the natural 
import of the words 'levying war? • and who may be said to 
levy it? * * * The term is not for the first time applied to 
treason by the Constitution of the United States. It is a tech-
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nical term. It is used in a very old statute of that country 
whose language is· our language and whose laws form the sub­
stratum of our laws. It is scarcely conceivable that the term 
wns not- employed by the framers of our Constitution in the 
sense which bad been ntlUed to it by those from whom we bor­
rowed it. So fur as the meaning of any terms, particularly 
terms of art, is completely ascertained, those by whom they are 
employed must be considered as employing them in that ascer­
tained meaning, unless the contrary be proved by the context 
It is therefore reasonable to suppose, unless it be incompatible 
with other expressions of the Constitution, that the term 'levy~ 
ing war ' is used in that instrument in the same sense in which 
it was understood in England and in this country to have been 
used in the statute of twenty-fifth of Edward III, from which 
it was borrowed." (Burr's Trial, vol. 2, pp. 401, 402.) 

WheJ:l in the case of M~trray v. The Hoboken Land Oo. (18 
How., 272) it became necessary for the Supreme Court to con­
strue the formula "due process of law," as embodied in the 
fifth amendment, Mr. Justice Curtis, speaking for the court, 
said: "The words 'due process of law' were undoubtedly in­
tended to convey the same meaning as the words' by the law of 
the land ' in Magna Charta. Lord Coke, in his commentary on 
those words (2 Inst., 50), says they mean due process of law. 
The constitutions which bad been adopted by the several States 
before the formation of the Federal Constitution, following the 
language of the Great Charter more closely, generally contained 
the words 'but by the judgment of his peers, or the law of the 
land.' The ordinance of Congress of July 13, 1787, for the gov~ 
ernment of the territory of the United States northwest of the 
river Ohio, used the words." 

When in the case of Dooidson v. New Orleans (96 U. S., 97) 
it became necessary to again construe the same formula~" due 
t>rocess of law," as embodied in the fourteenth amendment­
Mr. Justice Miller, speaking for the court, said: u The prohibi­
tion against depriving the citizen or subject of his life, liberty, 
or property without due process of law is not new in the con~ 
stitutional history of the English race. It is not new in the 
constitutional history of this country, and it was not new in 
the Constitution of the United States when it became a part of 
the fourteenth amendment, in the year 1866. The equivalent of 
the phrase 'due process of law,' according to Lord Coke, is 
found in the words 'law of the land,' in the Great Charter, in 
connection with the writ of habeas corpus, the trial by jury, and 
other guarantees of the rights of the subject against the op­
pression of the Crown." In Smith v. Alabama (124 U. S., 465) 
it was held that "the interpretation of the Constitution of the 
United States is necessarily influenced by the fact that its pro­
visions are framed in the langu~ge of the English common law, 
and are to be read in the light of its history," a statement af~ 
firmed by the adoption in United States v. Wong Kim, .At·'k (169 
u.s., 649). . 

V. IMMEMORIAL FORMULAS TRANSPLANTED FROM THE ENGLISH CON~ 
STITUTJON, UNOHANGEAllLE BY SUBSEQUENT CONGRESSIONAL 
LEGISLATION. 

The foregoing .authorities put the fact beyond all question 
that the immemorial formulas or "terms of art" transferred 
from the English constitution to our own were adopted, not as 
isolated or abstract phrases, but as epitomes or digests of the 
great principles which they embodied. That is to say, the term 
"levying war" carried with it the identical meaning given it 
as a part of the statute of Edward III; the term "due process 
of law," the identical meaning given to it as a part of Magna 
Charta · the term " high crimes and misdemeanors," the iden­
tical m~aning given it as a part of the law of the High Court 
of Parliament. Or, in other words, when such formulas were 
embedded in the Constitution of 1787, their historical meaning 
and construction went along with them as completely as if such 
meaning and construction had been written out at length upon 
the face of·tbe instrument itself. If that be true, the conclusion 
is self-evident that no subsequent Congressional legislation can 
change in any way, by addition or subtraction, the definitions 
embodied in such formulas at the time of their adoption. If 
the contrary were true, Congress could any day give to the term 
"levying war" or "due process of law" a definition, conveying 
ideas of which the fathers never dreamed. Or if the term 
•· high crimes and misdemeanors " could be subjected to a new 
Congressional definition, acts which were such in 1787 could be 
relieved of all criminality, and new acts not then criminal 
could be added to the list of impeachable offenses. So obvious 
is the fact that Congress can not legislate at all on the subject 
that Mr. Lawrence, whose brief bas been heretofore quoted, 
frankly admitted, while striving to give to the powers of Con­
gress the w.idest possible construction, that "~vn.gress can n?t 
define or limit by law that which the Constitution defines m 

'two cases by enumeration, and In others by classification, and 
of which the Senate is sole judge." 

The last phrase is specially suggestive of the fact that i( 
Congress could, by subsequent legi lation, "define or limit by 
law that which the Constitution defines," the Senate sitting as 
a court of impeachment could be entirely deprived by such leg~ 
islation of the power to determine what were impeachable high 
crimes and misdemeanors as defined by the fathers in 1787. 
In other words, if Congress can add to or subtract from the 
constitutional definition in any particular, it can destroy Jt al­
together. In the great case of Marbury v. Madison · (1 Cranch., 
137), the first in which an act of Congress was ever declared 
unconstitutional, tbe question of questions was this: Does the 
fact that the Constitution itself has defined the original juris­
diction of the Supreme Oourt prohibit Congress from enlarging 
such original jurisdiction by subsequent legislation? The sol­
emn answer was that the attempt of Congress to do so was 
void. Why? Because the dividing line between the original 
and appellate jurisdiction, having been drawn by the Constitu­
tion itself, it is immovable by legislation. In the words of the 
great Chief Justice: "If Congress remains at liberty to give 
this court appellate jurisdiction where the Constitution bas 
declared their jurisdiction- shall be original, and original juris­
diction where the Constitution bas declared it shall be appel­
late, the distribution of jurisdiction made in the Constitution 
is form without substance." Thu's it follows that any act of 
Congress which attempts to change the constitutional defini­
tion of impeachable high crimes and misdemeanors, by adding 
to the list some offense unknown to the parliamentary law of 
England as it existed in 1787, is simply void and of no effect 

VL IMPEACHMENTS IN ENGLAND: FIRST EPOOH, 

The only pertinent definitions of the term " hlgh crimes anq 
misdemeanors," as contained in Artcle II, section 4, of the Fed­
eral Constitution, must be drawn (1) from the law of Parlia­
ment as it existed in 1787; (2) from the contemporaneous expo~ 
sitions of that law embodied 'in the constitutions of the several 
States. Iu order to present anything like an adequate statement 
of the English law of impeachment as it existed at the time in 
question, some account must be given of the process of growth 
through which it bad passed prior to that time. The history of 
that growth is divided into two epochs, easily distinguishable 
from each other. The first begins with the proceedings against 
the Lords Latimer and Neville, which took place in the Good 
Parliament in the fiftieth of Edward III (1376). These pro­
ceedings are regarded by the constitutional historians as the 
earliest instances of a trial by lords upon a definite accusation 
made by the Commons. (Hallam, M.A., Vol. III, p. 56; Stubbs, 
Const. Hist, _Vol. II, p. 431.) Not until early in the reign of 
Edward III was Parliament definitely and finally divided into 
nvo houses that deliberated apart; not until near the close of 
that reign did the Commons, as tbe grand jury of the whole 
realm, attempt to present persons accused of grave offenses 
against the State to the Lords for trial. At the outset, the new 
method of accusation was rivaled by what were known as "ap­
peals," which have been thus defined; "It was the regular 
course for private persons, even persons who were not members 
of Parliament, to bring accusations of a criminal nature in Par­
liament, upon which proceedings were bad." (Stephen, Hist. of 
the Criminal Law of England, Vol. I, 151.) 

The results of the private warfare thus instituted were so 
inconvenient that " appeals , were finally abolished by the 
statute of I Hen. 4, c. 14. Thus left without a rival, proceed­
ings by impeachment were occasionally employed during the 
reigns of Richard II, Henry IV, Henry V, and Henry VI. In 
the reign last named Lord Stanley was impeached in 1459 for 
not sending his troops to the battle of Bloreheath. 'rbat trial 
terminates the first epoch in the history of the law of ~mpeacb­
ment in Elngland. It was not again employed during the period 
that divides 1459 from 1G21, an interval of one hundred and 
sixty·two years. The primary cause for the suspension is to 
be found. in the fact that during that interval it was that the 
decline in the prestige and influence of Parliament was such 
that the directing power in the state passed to the King in 
council the judicial aspect of which was known as "the star 
cbamb~r." There it was that the great state trials took place 
durin()' the reign of Edward IV and during the following reigns 
of th; princes of the bouse of Tudor. Such impeachment trials 
as did take place during the first or formative epoch are not as 
distinctly defined as those that occurred during the later pel'iod, 
and have now only an antiquarian inter.est. 

VII. IMPEACHMENTS IN ENGLAND : SECOND EPOCH. 

With · the revival of the powers of Parliament in the reign 
of James I, impeachment was resumed as a weapon of contsti~ 
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tuti<mal warfare. From that · time its modern bistoey, with l'iOi. Lora. Portland. Whig peer impeached by Tory ·House of 
which this discussion is concerned, really begins. The first · Commons for promoting Spanish partition treaties in 
1mpeachment case to occur during the second epoch was that of ~700. 
'Slr Giles Mompesson in 1621, the last that Qf Lord Melville in 1701. Lord Somers. ~arne cbarg-e. 
1805. Including the first and last the total is fifty-four, -ca.ta- 1701. Lora Halifax. S~e charge. 
logued iby an eminent authority as follows: . - 1700 . . Dr. Sacbeverell. Rector of St. Savior's, Southwark. lm-
1621. Sir Gi1es Mompesson. Proceedings against rum tor mo- peached for preaching two sermons inculcating unlimited 

nopoly -and abuse of patents. A pri-vate person. No deft- passive obedien-ee. 
nite articles -presented 1n ·modern form. 1715. Lord Oxford, Tory minister. Impeached by Whig House 

1621. Lord Bacon. Lord Chancellor. A judicial, impeackment of Commons for share in negotiating the peace of Utrecht 
~~~ in~ 

162i. Sir F. Mitchell. Case tdentical with that of :Sir Giles 1715. Lord Bollngbroke. Same charge. 
Mompesson. A private _person. 1715. Duke of Ormond. Same cJl_arge. 

1621. Sir H. Yelverton. Attorney-General, charged with im- 1715. Earl of Strafford. Impeached for misconduct as British 
- -proper conduct in his office, respecting persons concerned plenipotentiary at Utrecht. . 

in monopolies and abuses of _patents. , 17~5. Lord Derwentwater. Impeached, with several oth-ers, for 
1625. 'The Earl of Middlesex. Lord treasurer, -charged with 

1 
high treason. 

high -crimes and misdemeanors, including bribery and , 1724. Lord Macclesfi-eld, Lord Chancello-r. A j-udicial impea-ch-
-corruption. ment tor brwery. 

:1626. The Earl of Bristol. Charged with high trea-son. 1746. Lord Lovat Impeached of high treason for being con-
1626. The Duke -of Buekingham. Charged with high crimes and cerned ln the. rebel1ion of 1745. . 

misdemeanors. 1787. Warren Hastings. Impeached on charges of nusgovern-
1640. The Earl Qf Strafford. Charged with high treason. ment in India. 
-1640. 'l'he Lord Keeper Finch. Charged with high treason. 1.805. Lord 'Melville. Impeached for malversation in office re-
1640. Sir R. B-erkley and other judges. A judicial impeachment. specting the -appropriation of public mon-ey to his QWD use. 

Charg-ed with high treason and other great misdemeanors See Sir J. F. Stephen, Hist of the Crim. Law of Eng., vo1. 1, 
on account -of j-udic-ial acts and opinions. p. 159, and State '!'rials, as to each case reported therein. 

·1641. Sir G. Ratcliffe. Charg-ed with being concerned ln the 
treasons -of the Earl Qf Strafford. VIII. IMPEA.CHMEN.TS. OF ENGLISH JUDGES_. 

1642. Archbishop Laud. Charged with high treason. An examination of the .foregoing list reveals the fact that 
J.642. Dr. John Cosin. Impeachoo "for introducing Popish cere- many of the impeachments in qu~tion were directed against 

monies/' p-rivate individuais, it having always been the law of England 
t642. Bishop Wren. Impeached "for favoring Popish cere- that :all subjects, as well out of office _as in office, might be thus 

monies in th-e chureh." accused and tried. A good illustration may be found in the 
1642. Dani-el .O'Neill. Charged with par-ticipation in two army · notable -case of Docto.r Saeheverell, rector of St. Savior's, South-

-plots. wMk, who was impeached by the Commons and convicted by, 
·1642. Sir E. He-rbert Attorney-general, Impeached for hlgh the Lords for having ·preached two sermons inculcating the 

crimes and misdemeanors, in -ad-vising and delivering the doctrine of unlimited passive obedience. {State Trials, XV, 
articles against the Five Members. _p. 1.) As that branch of the law of impeachment, which au-

1642. Sir E. Dering. Impeached for Wgh crime-s and misde- thorized tbe accusation of -private .individuals out ot office, was 
meanors in contriving and presenting the Kentish petition. never reproduced in this country, eases of that class may be 

'1642. Mr. Strode. Impeached !for high.treason. One of the Five dismissed from consideration. By far the greater number of 
Members. the remaining case-s -are wb-at are known as "political lmpeach-

!1642. Mr. Spencer. (Not reported in State Trlals.) ments,'" whereby one party in the State would attempt to crush 
1642. Nine lords. (Not reported in State Trials.) Hs adversaries in office :by impeaching them for high treason, 
~1642. Sir R. Gurney. Lord mayo_r of London, impeached for wbicb. generally 'involved commitment to the -Tower. - _ 

Wgb crimes and misdern.eanors. As mustrations, r-eference may be made to the case of Port1 
1642. 1\fr. Hastings. Impeached for · high treason in raising land, Halifax, and Somers, three Whig peers impeached of high 

forces against the Parliament treason by a Tory House of Commons for their share in pro-
,;L642. Marquis of Hertford. (Not reported in State T:dals.) moting the Spanish partition treaties in 1700; and to that of 
-1642. Lord Strange. Impeached for high treason in .raising Oxford, Bolingbroke, and Ormond, Tory ministers impeach~ by 

forces _against the Parliament. the triumphant Whigs in the Commons for tbeir share in ne-
•1642. 1\!r. Wilde, [Not reported ln .State Trials.) gofuiting the ·peace of Utrecht in 1713. (State Trials, Vol. XIV, 
-1642. Mr . . Broccas. (Not reported in State Trials.) pd 2-33. Pari. Hist., Vol. VII, p. 105.) · A well-known English 
1661. 1\lr. Drake. Impeached for publishing a seditious pam- writer has described the latter as "the last instance of purely_ 

phlet. political impeachment." {Taswell-Langme-ad, English Const. 
•1666. Lord Mordaunt. Impeached for .high :el'imes and mlsde- Hist., p. 549, note.) Cases of that class shed but a dim light 

meanors. upon the definition of the term "Wgh crimes and misdemean-
1.667. Lord Clarendon. Impeached for high treason and other ors " as ·applied to th-ose offenses for -whlch Elnglish judges have 

hlgh crimes and misdemeanors. been punished for misbehavior in office. .No clear or authorita-
l668 . .Sir W. Penn. Impeached for bigh crimes and misde- tLve definitions of the term in questiQn can be found, as ap-

meanors. plied to that subject, outside of what are kno"-n as judicial 
1678. Lord Stafford .and four .other Roman Catholic Lo.rds. impeachments as contradistinguish-ed from political. As the 

Impeached for participation in what is generally called purely judicial i~peach-ment cases whlch have occurred in Eng­
the" Popish plot." · land are -very few in number, their resu1ts may be stated within 

'1678. Lord Danby. Impeached for high treason and other high narrow limits . 
. crimes and misdemeanors.· The earliest of the accusations which have been made against 

·1680. Edward Seymour. Impeached fo_r .misconduct in the of- English judges hav.e been for the crime of brib-ery, the crime 
· fice of treasurer of the navy. for which Lord Bacon was impeached by the Commons in 1621. 

168Q. Sir W. Scroggs. CWef justice of the King~s Bencb. A · The charges against Bacon particularly .set fo1·th instances of 
judici~Z irnpeaehment. Charged -with high, treason and judicial corruption by the acceptance of bribes, and in his " con-
other great crimes and misdemeanors. - fession and submission" he said: •• I do plainly .and ingeniously 

.1-680. IDarl of Tyrone. (Not reported in State Trials.) c-onfess that I .am guilty of corruption, and do renounce all 
1G81. Fitz.-Harris. Impeached of high treason in being con- defense/~ (State ·Trials, Vol n, 11D6.) Such cases, though 

-eerned in the ... Popish plot.'' · .r.a.re, bad occurred hefore 'Bacon's time. In the words of Sir 
l.G89. Sir A. Blair ·and others. Impeached of nigh treason, with J. R 'Stephen, Coke .. gives two instances in whicll judges were 

.other.s, for dispersing a treasonable and seditious paper. punished .for taking bribes, namely., Sh· William Thorpe, in 1351, 
W89. Lord ·Salisbury. liil:peached of .high treason fo_r depart- who took .sums amounting in aU to 90 pounds for not awarding 

ing from his .allegiance .and being reconciled with the an exigent .against five persons cat Lincoln .a-ssizes, and certain 
.Church o.f Rome. ceommission-ers (p.robably special commissioners) of oyer .and ter-

1(189. Earl of Peterborough. Charged with the same offense. miner, who were fined one thousand marks each for toldng ,a 
1695. Da-ke of Leeds. Impeaehed of bigh erimes .:and misde- bo'be of f.our pounds. 1 have elsewhere _referred to the 1ItApeach-

mean.ors. Seeond impeachment of him. ment of the Chancellor :Michael de la Pole, by Ca ven<W.sh, th~ 
l-698~ .John -G<>udet and ,o.ther.s. _{N.ot xeported in State Trials.) . fishmonger, fur taking a bribe {)-f tort_y pounds, tbree yards of. 
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scarlet cloth, and a quantity of fish, in the time of Richard 
11. * * * -

I.1ord Macclesfield was also impeached and removed from his 
office for bribery in 1725." (Hist. of the Crim. Law of Eng., 
Vol. III, pp. 251-52, citing as to the case of Lord Macclesfield 
Sixteen State Trials, p. 767.) That case was the last judicial 
impeachment in England. It is not therefore strange that brib­
ery, as a distinct and substance offense, should have been named, 
side by side with treason, as an impeachable crime, in the Con­
stitution of the United States. After the bribery cases of Lord 
Chancellor Bacon and Lord Chancellor Macclesfield have been 
subtracted from the for_egoing list, but two judicial impeach­
ments remain in .the entire history of the English people. Only 
in those two cases have the Commons impeached and the Lords 
tried English judges upon charges of judicial misconduct other 
than bribery. 

IX. IMPEACHMENT OF SIR ROBERT BERKLEY AND OTHEB JUDGES. 

In 1635 Charles L announced his intention to extend the 
exaction of ship money to the inland counties. When the 
writs of that year were resisted the judges gave answers in 
favor of the prerogative. When in 1636 another set of ship 
writs were issued Hampden made a test case by refusing to pay 
the assessment on his lands at Great 1\Iissenden, and the issue 
thus raised was argued in November and December, 1637, be­
fore a full bench. The contention made in favor of the Crown 
_was sustained by .seven of the judges; Finch, chief justice of 
the common pleas ; Bramston, chief justice of the king's bench ; 
Berkley, one of the justices of that court; Crawley, one of 
the judges of the common pleas ; Davenport, lord chief baron 
of the exchequer; Weston and Trevor, barons of that. court. 
When the day of reckoning came Finch fled to Holland, and 
the remainlng six were impeached by the Commons for. their 
judgments rendered in favor of the royal contention, the 
charges being delivered to the Lords July 6, 1641. As Berk­
ley's opinion in favor of the legality of ship money was the 
most emphatic, be was m~de the special object of attack in 
artjcles which charged him not only with the ship-;money opin­
·ion, but with other acts of judicial misconduct on the bench. 
The nature of the accusations against him can be best explained 
by exh·acts from the articles themselves, which open with the 
general statement "that the said Sir Robert Berkley, then 
being one of the justices of the said court of king's bench, 
hath traitorously and wickedly endeavored to subvert the 
fundamental laws and established government of the realm of 
England, and instead thereof to introduce an arbitrary and 
tyrannical government against law, which he hath declared, 
by traitorous and.wicked words, opinions, judgments, practices, 
·and actions appearing in the several articles ensuing." 

The following are a fair sample of the special charges: "4. 
That he, the said Robert Berkley, then being one of the justices 
of the King's Bench, and having taken an oath for the due ad­
ministration of justice, according to the laws and shtutes of 
the realm, to His Majesty's liege people, on or about the last of 
December subscribed an opinion, in hrec verba: 'I am of opin­
ion, that where the benefit doth. more particularly redound to 
the good of the ports,' etc. * * * 6. '.rhat he, the said Sir 
Robert Berkley, then being one of the justices of the: Court of 
King's Bench, and duly sworn as aforesaid, did on --- de­
liver his opinion in the exchequer chamber against John Hamp­
den, esq., in the case of ship money. * * * 7. That he, the 
said Sir Robert Berkley, then being one of the justkes of the 
Court of King's Bench, and one of the justices of the assize for 
the county of York, did, at the assizes held at York in Lent, 
1636, deliver his charge to the grand jury, 'that it ·was a lawful 
and inseparable flower of the Crown for the King to command, 
not only the maritime counties, but also those that were in­
land, to find ships for the defense of the kingdom,' * * . * 
8. The said Sir R. Berkley then being one of the justires of the 
Court of King's Bench, in Trinity term last, then sitting on the 
bench in said court, upon debate -of the said case between the 
said. Chambers and Sir El. Bromfield, said openly in the court, 
'that there was a rule of law, and a rule of governme!lt;' and 
that 'many things which might not be done by the rule of law 
might be done by the rule of. government; ' and would not suf­
fer the point of legality of ship money to be argued by Cham­
bers' counsel. * * 9. The said Sir R. Berkley, then and there 
sitting on the bench, did revile and threaten the grand jury re­
turned to serve at the said session, for presenting the. removal 
of the communion table in All Saints Church in Hertford afore­
said, • • 11. He, the said Sir R. Berkley, being 0~1e of the 
justices of the said Court of King's Bench, and sitting in said 
court, deferred to grant a prohibition to the said Court-Chris­
tian- in said cause, although the counsel did move in the said 
court many several times, and several times, for a prohibition." 
(State Trials, vol. 3, pp. 1283-1291.) The impeachment against 
Berkley ended in his paying a fine of £10,000. 

X. IMPEACHMENT OF SIR WILLIAM SCROGGS, CHIEF JUSTICE Oll 
THE KING'S BENCH. 

In the reign of Charles II, Sir William Scroggs, chief justice 
of the King's Bench, was iinpeached of high crimes and misde­
meanors, the nature of which may be best explained by the fol­
lowing extracts from the articles themselves. The general ac­
cusation is "that the said William Scroggs, then being chief 
justice of the Court of King's Bench, hath traitorously and wick~ 
edly endeavored to subvert the fundamental laws, and the es­
tablished religion and government of this Kingdom of England; 
and, instead thereof, to introduce popery and arbitrary and 
tyrannical government against law; which he has declared by 
divers traitorous' and wicked words, opinions, judgments, prac~ 
tices, and actions." Ch_ief among the special charges are the fol­
lowing: " II. That he, the said Sir \Villiam Scroggs, in Trinity 
term last, being then chief justice of the said court, and having 
taken an oath duly to administer justice according to the laws 
and statutes of this realm, in pursuance of his said traitorous 
purposes, did, together with the rest of the justices of the said 
court, several days before the end of said term, in an arbitrary 
manner, discharge the grand jury which then served for the 
hundred of Oswaldston, in the cotmty of Middlesex, before they 
had made their presentments, etc. * * * III. That, whereas 
one Henry Carr had, for some time before, published every 
week a certain book, entitled 'The Weekly Pacquet of Advice 
from Rome, or ~he History of Popery,' wherein the supersti­
tions and cheats of the Church of Rome were from time to time 
exvo.s¢, he, the said Sir William Scroggs, then ·chief justice of 
the Court of King's Bench, together with the other judges of the 
said court, before any legal conviction of the said Can· of any 
crim~, did in the said Trinity term, in a most illegal and arbi; 
h·ary manner, make and cause to be entered a certain rule 
of that court against the printing of said book, in luec 
verba. * * * IV. That the said Sir William Scroggs, since 
he was made chief justice of the King's Bench, hath, together 
with the other judges of the said court, most notoriously de­
parted from all rules of justice and equality in the imposition of 
fines - upon persons convicted of misdemeanors in said court.'! 
The result was that the chief justice was removed from office 
and given a pension for life. (State Trials, Vol. VIII, pp. 195, 
216.) 

XI. PROCEEDING AGAINST LORD CHIEF JUSTICE KEELING. 

Intervening between the case of Be:rkley and other judgE:ls 
(1640) and that of Sir William Scroggs (1680) are proceedillgs 
by the Commons against Lord Chief Justice Keeling, which oc~ 
cm·red in 1667, notable for the reason that they clearly illus­
trate what kind of judicial acts were considered as impeachable 
high crimes and misdemeanors at that time. "A copy of Judge 
Keeling's case, taken out of the Parliament Journal, December 
11, 1667 : ' The House resumed the hearing of the rest of the re­
port touching the matter of restraint upon juries; and that upon 
the examination of divers witnesses, in several causes of re­
straints put upon juries, by the Lord Chief Justice Keeling; ­
whereupon the committee made their resolutions, which are as 
follows : 1. That the proceedings of the Lord Chief Justice, in 
the cases now reported, are innovations in the trial of men for 
their lives and liberties; and that he hath used an arbitrary 
and· illegal power, which is of dangerous consequence to the 
lives and liberties of the people of England, and tends to the in­
troducing of an arbitrary government. 2. That in the place of 
judicature, the Lord Chief Ju.stice hath undervalued, vilified, 
and condemned Magna Charta, the great preserver of our lives, 
freedom, and property. 3. That he be brought to trial, in order 
to condign punishment, in such manner as the House shall judge 
most fit and requisite.'" (State Trials, vol. 6, p. 991, seq.) 

" On the 16th of October, 1667, the House being informed 
'that there have been some innovations of late in trials of men 
for their lives and deaths, and in some particular cases re­
straints have been put upon juries in the inquiries,' this matter 
is referred to a committee. On the 18th of November this com­
mittee are empowered to receive information against the Lord 
Chief Justice Keeling for any other misdemeanors besides those 
concerning juries. And on the 11th of December, 1667, the 
committee report several resolutions against the Lord Chief 
Justice Keeling of illegal and m·bitary proceedings in his office. 
The chief justice desiring to be heard, he is admitted on the 
13th of December and heard in his defense to the matters 
charged against him, and being withdrawn, the House resolve 
'that they will proceed no farther in the matter against him.'" 
(4 Hatsel Prec., pp. 123-4, cited in Chase's Trial, Vol. II, p. 461.) 

XII. REMOVAL BY ADDRESS PROVIDED BY THE ACT OF SETTLEMENT. 

By the foregoing analysis of the only English precedents to 
which we can look for expositions of the meaning of the phrase 
" high crimes and misdemeanors.'' as applied to the conduct ot 
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English judges, the taet is put beyond all question that the 
only judicial acts which the House of Commons ever regarded 
as falling within that category are such acts as a judge per­
forms while sitting upon the bench, administering the laws of 
the realm. either between private persons or between the 
Crown and the subject. In the case of Mr. Justice Berkley the 
gravamen of the charge was that· he rendered a judgment in the 
matter- of ship money in conflic.-1: with what his triers considered 
the law of the realm to be. In the case of Chief .Justice 
Scroggs th~ gravamen of the charge was that he arbitrarily dis­
charged grand juries; that in a libel case he rendered an illegal 
judgment, and that he in1posed unjust fines upon those con­
victed of misdemeanors. In the proceedings against Chief Jus­
tice Keeling the gravamen of the charge was that he had put 
" restraint " upon juries by fining them for their verdicts. 
'·'Wagstaff and others of a jury were fined an hundred marks 
a piece. by Lord Chief JUBtice Keeling." (4 Hatsell Prec., p. 
124, note.) Excepting bribery there is no case in the parliamen­
tary la.w of England which gives color to the idea that the per­
sonal misconduct of a judge, in matters ou,tside of his admin­
istrat-ion of the law it~ a court of justice, was ever considered 
or charged to constitute a high crime and misdemeanor. When 
the question is asked by what means is the personal misconduct 
of an English judge, not anu>-zbnting to a high crimw and misde­
meanor, punished, the answer is easy. 

Prior to the passage in 1701 of the famou.s Act of Settlement 
'(12 and 13 Will. III, C. 2) neither the tenure nor the compensa­
tion of English judges rested upon a firm or de1inite foundation. 
Hallam (Const. Hist., Vol. III, p. 194) tells ns that ., it had 
been the practice of the Stuarts, especially in the last years of 
their dynasty, to dismiss judges, without seeking any other pre­
tense, who showed any disposition to thwart government in po­
litical prosecutions." As the hasty and imperfect Bill of Rights 
had failed to provide a. remedy for that condition of things, it 
became necessary for the authors of the Act of Settlement, H the 
complement of the Revolution itself and the Bill of Rights," to 
provide that English judges should hold office during good be­
havior (quand.iu se bene gesserint), and that they should re­
ceive ascertained and established salaries. But. while the 
judges were being thus entrenched in their offices, the fact was 
not forgotten that the remedy by impeachment extended only 
to high crimes and misdemeanors which did not embrace per­
sonal misc.onduct. Therefore a method of removal was pro­
vided by address, which was intended to embrace all misconduct 
not included in the term" high crimes and misdemeanors." 

In the light of that statement it wm be easier to understand 
the full purport of that section of the Act of Settlement which 
provides "that after the said limitations shall take effect as 
aforesaid, judges' commissions be made quand.itt, se bene ges­
serint, and their salaries ascertained and established; but upon 
the add.·ress of both Houses of Parliament it may be lawful to 
t·emove them." Thus, for seventy-five years prior to the sever­
ance of the political tie which bound the English colonies in 
America to the parent State, the twofold method for the removal 
of English judges was clearly defined and perfectly understood 
on both sides of the Atlantic. That twofold method embraced 
(1) the removal by impeachment for all acts constituting "high 
crimes and misdemeanors," a term then clearly defined in Eng­
lish parliamentary law; (2) the removal by address ·for all 
lesser acts of personal misconduct not embraced within that 
term. That such was the general and accepted view on this 
side of the Atlantic in 1776 of the English parliamentary law 
on impeachment and address will be put beyond all question by 
the following references to the several State constitutions in 
which that law reappeared. · 

' 
XIII. IMPEACHMENT AND ADDRESS AS DEFINED IN THE CONSTITU-

TIONS OF THE SEVERAL STATES. 

On May 10, 1776, the Continental Congress recommended to 
the several conventions and assemblies of the colonies- the es­
tablishment of indepen~t governments " for the· maintenance 
of internal peace and the defence of their lives, liberties, and 
properties." (Charters and Constitutions, vol. 1, p. 3.) Be­
fore the end of the year in which that recommendation was 
made the greater part of the colonies had adopted written con- . 
stitntions, in which were restated, in a dogmatic form, all 
of the vital principles of the English constitutional system. 
lllustrations of the .adoption of the England plan for the re­
moval of judges by impeachment and address may be .arawn 
from the following State constitutions: The constitution of 
Pennsylvania of 1776, Article V, section 2, provides that "the 
judges of the supreme court and of the ·several courts of com­
mon pleas shall hold their offices during good behavior. But 
for any reasonable cause, which sna.n not be sutficient ground 

tor itnpeachment, the governor may remove any or them, on 
the address of two-thirds of each bl'anch of the legislature." 

The Constitution of Delaware of 1792, Article VI, section 2, 
provides that " the chancellor and the judges of the supreme 
court of common pleas shall hold their office during good be­
havior; but for any reasonable cause, which shall not be stlffi­
cient !f1"0·und. for impeachment, the governor may, in his discre­
tion, remove any of them on the address of two-thirds of all the 
members of each branch of the legislature." 'l'he constitution 
of South Carolina of 1868, Article VII, section 4, provides that 
" for any willful neglect of duty or other rea.sonable ·cause, 
'tOhich shall not be sufficient ground of irnpeachlnwnt; the gov­
ernor shall remove any executive or judicial officer on the ad­
dress of two-thirds of each hoUBe of the general assembly." 
Here .are explicit and dogmatic statements of the settled rule 
of F...nglish parliamentary law that judges may be removed by 
impeachment for grave offenses of judicial misconduct, and by 
address for lesser offenses of personal misconduct. As this dis­
tinction was so well known, many of the State constitutions 
simply presuppose it without stating it in express terms. '£he 
constitution of Massachusetts of 1780, Chapter III, article 1, 
after providing for removal by impeachment, declares that" all 
judicial officers duly appointed, commissioned, and sworn shall 
hold their offices during good behavior, excepting such concern­
ing whom there is dift'erent provision made in this constitution: 
Provided, nevertheless, the governor, with consent of the coun­
cil, may remove them npon the address of both houses of the 
legislature." 

The constitution of Georgia ,of 1798, Article III, section 1, 
provides that ~the judges of the superior court shall be elected 
for t1w term of three years, removable by the governor on the 
address of two-thirds of both houses for that purpose, or by 
impeachment and conviction thereon." The constitution of 
New Hampshire of 1784, Article I, part 2, provides that" all 
judicia.! officers, duly appointed, commissioned, and sworn, 
shall hold their offices during good behavior, excepting those 
concerning whom there is n different provision made in this 
constitution: Provided, nevertheless, the president, with the 
consent of council, may remove them upon the address of both 
houses of the legislature." The constitution of Connecticut 
of 1818, Article V, section 3, provides that " the judges of the 
supreme court and of the superior court shall hold their offices 
during good behavior; but may be removed by impeachment, 
and the governor shall also remove them on the address of 
two-thirds of the members of each house of the general assem­
bly." It is said that the constitution of New Yorh: of 1777 
was the model from which the impeachment clauses of the 
Constitution of the United States were copied. (6 Am. Law. 
Reg., N. S. 277.) 

The New York constitution of that date expressly limited 
impeachment to persons in office, and omitted removal by ad­
dress. Such an omission was, however, exceptional. The rule 
was to introduce into the State constitutions both processes of 
removal by impeachment and address. And i:( it were not for 
fear of wearying the court by reiteration, the list of instances 
could be gr~tly lengthened in which both methods were intro­
duced into later State constitutions not here mentioned, to­
gether with the recognized distinction between impeachable of­
fences and the lesser n.cts of misconduct justifying only removal 
by address, expressed in the words "not sufficient ground of 
impeachment." (See Appendix.) · 
XIV. ENGLISH P.ABLIA.MENTARY LA.W OF llr~EA.CHMENT A.S EMBOD­

IED IN THE CONSTITUTION OF 'l'HE UNITED STATES. 

Before the Federal Convention of 1787 met, the original State 
constitutions had been in operation for at least ten years. As 
a general rule the framers looked to that source for light when 
the adoption of a principle of English constitutional law was 
concerned. 

The questions that consta.i:ltly arose were: In what form ha.s 
such a principle reappeared in the several States? Is its opera­
tion an effect satisfactory therein? Such examples weTe some­
times taken, however, not as guides, but as warnings. It did 
not always follow that a principle adapted to the wants of a 
single State was to be ingrafted without modification upon the 
constitution of a Federal State. The debates touching the 
adoption of impeachment and address pointedly illustrate that 
fact, as the Convention resolved to adopt the one without the 
othel'. The record is specially clear and direct upon that point. 
In the Madison Papers, pp. 481-2, the following appears : 

"Article 11 being taken up, Doctor Johnson suggested that the 
judicial power ought to extend to equity as well as law, and 
moved to insert the words ' both in law ·and equity ' after the 
words 'United States,' in the fiLSt line of the first s~on." 

Mr. Read objected to vesting these powers in the s.ame court .. 
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On the question, New Hampshire, Connecticut, Pennsylvania, 
Virginia, South Carolina, Georgia, aye-~; Delaware, Mary­
land, no-2; Massachusetts, New Jersey, North Carolina, ab­
sent. 

On the question to agree to article 11, section 1, as amended, 
the States were the srune as on the preceding question. 

. Mr. Dickinson moved, as an amendment to article 11, section 
2, after the words "good behavior," the words, "P·rovided tha.t 
th.ey may be removed by the Executive on the application by the 
Senate and House of Representatives." (The words of the Act 
of Settlement are, " but upon the address of both houses of Par­
liament, it may be lawful to remove them.") 1\Ir. Gerry sec­
onded the motion. 1\lr. Gouverneur Morris thought it a contra­
diction in terms to say that the judges shbuld hold their offices 
during good behavior and yet be removable without a trial. Be­
sides, it was fundamentally wrong to subject judges to so arbi­
trary an authority. 
. Mr. Sherman saw no contradiction or impropriety if this were 
made a part of the constitutional legislation of the judiciary 
establishment. He observed that a Wee p1·ovision was conta;ined 
in the B1··itish statutes. 

Mr. RUTLEDGE. If the Supreme Court is to judge between the 
United States and particular States, this alone is an insuper­
able objection to the motion. 

Mr. Wilson considers such a provision in the British Govern­
ment as less dangerous than here ; the House of Lords and 
House of Commons being less likely to concur on the same oc­
casions. Chief Justice Holt, he remarked, had s·ttccessively 
offe_nded, by his independent conduct, both houses of Parlia­
.tnent. Had this happened at the same time, he would have been 
ousted. The judges would be in a bad situation, if made to de­
pend on any gust of faction which might prevail in the two 
branches of our Government. Mr. Randolph opposed the mo­
tion, as weakening too much _the independence of the judges. 
. 1\Ir. Dickinson was not apprehensive that the legislature, com­

posed of different branches, constructed. on such different prin­
dples, · would improperly unite for the purpose of displacing a 
judge. 

On the question for agreeing to Mr. Dickinson's motion, it 
was negatived. 

Connecticut, aye ; all the other States present, no. 
Thus the proposition to engraft upon our Federal Constitution 

that provision of the Act of Settlement, specially referred to in 
the debate by Mr. Sherman, was rejected with only one dissent­
ing voice. When, at another time, 1\Ir. Dickinson attempted to 
provide that the P~esident should be removed by address, his 
proposal was rejected by the same majority. As Mr. William 
Lawrepce (l.Ippeachment of Andrew Johnson, Vol. I, p. 135) has 
stated it: "Removal on the address of both houses . of Parlia­
ment is provided for in the Act of Settlement, 3 Hallam, 262. In 
the convention which framed our Constitution, June 2, 1787, 1\Ir. 
John Dickinson, of Delaware, moved 'that the Executive be 
made removable by the National Legislature on the request of a 
majority of the legislatures of individual States.' Delaware 
alone voted for this, and it was rejected. Impeachment was 
deemed sufficiently comprehensive to cover every proper case tor 
removal.'' The last sentence states the essence of the whole mat­
ter. The convention resolved that neither the executive nor 
judicial officers of the · United States should be removed from 
office except " on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors.'' 

As a well-known authority has expressed it: " The first 
proposition was to use the words, 'to be removable on impeach­
ment anu conviction for malpractice and neglect ot dttty.' It 
was agreed that these expressions were too general. Xhey 
were therefore stricken out. It was voted that the clause 
should be simply 'removable on impeachment.' The debate 
shows that the members did not wish the Senate to be able to 
remove a civil officer whenever he acted in a way detrimental 
to the public service, for such a power was expressly refused. 
(Citing Madison Papers, p. 481, heretofore quoted.) A general 
debate took place on a clause in one draft which made the Presi-

. dent triable only for treason and bribery. It was urged that 
the jurisdiction was too lim.ited. The following are extracts 
from the debate which ensued: Colonel Mason .said: 'Treason, 
as defined in the Constitution, will not reach many great and 
dangerous offenses. Hastings is not guilty of treason. At­
tempts to subvert the Constitution may :p.ot be treason as above 
defined.' He moved to insert after 'bribery' the words 'or mal­
administration.' Madison: ' So vague a term will be equivalent 
to a tenure during the pleasure of the Senate.' Mason with­
urew 'maladministration,' and substituted 'other high crimes 
and misdemeanors against the State.' In the final draft the 
words 'against tlte State' were omitted, doubtless as surplus­
age and the expressions finally adopted, ' crimes ' and ' misde­
m~~nors.' were words which had a w·en-defined signification in 

the courts of England and in her colonies as meaning crimi­
nal offenses at common (parliamentary) law.'' American Law 
Review, vol. 16, p. 804. Article on "Impeachable offenses un­
der the Constitution of the United States.'' The term " com­
mon" instead of "parliamentary" law _is carelessly used in 
that excellent statement, as it often is elsewhere. After quot­
ing Rawle on Const., 200, Lawrence (Johnson's Imp., Vol. I, p . 
125) remarks: " This author says in reference to impeach.Ipents, 
'we must have recourse to the common law of England for the 
definition of them;' that is, to the common parliamentary law. 
3 Wheaton, 610; 1 Wood, and Minot, 4.48.'' 

XV. IMPEACHMENT TRIALS UNDER THE CONSTITUTION OF THE 
UNITED STATES. 

Seven impeachment trials have taken place . under the ma­
chinery provided for that purpose by the Constitution of · the 
United States: That of William Blount (1798), that of John 
Pickering (1803), . ..that of Samuel Chase (1804), that of James 
H. Peck (1830), that of West H. Humphreys (1862), that of 
Andrew Johnson (1868), and that of William W. Belknap 
(1876) . . Three of the foregoing were political impeachments 
and four judicial, as those terms are tmderstood in English 
parliamentary law. .The arti<;;les presented by · the House of 
Representatives against the four judges-Pickering, Chase, 
Peck, and Humphreys-illustrate in the most emphatic manner 
possible that the popular branch of Congress has heretofore 
always perfectly understood the meaning of the term "high 
crimes and misdemeanors," as applied to the misconduct for 
which a judge may be impeached. When placed side by side 
with the English precedents on that subject heretofore examined 
they agree in every particular. The House of Representatives, 
in the only four cases of the kind ever tried, limited its accusa­
tions, with the greatest strictness, to the acts of judgment per­
formed by the judge on the bench, as contradistinguished from 
personal acts performed by the judge while in office, which 
might have been tbe ground of removal by address. · . 
· Turning first to the case against John P·ickering, judge of the 

district court of New Hampshire, for . practical illustrations, we 
find that judge charged with misconduct while adjudicating a 
certain admiralty case pending in said district court: "Yet the 
said John Pickering, being then judge of the said dish·ict court, 
and t~en in court sitting, with intent to defeat the just claims 
of the United States, di~ refuse to hear the t estimony of the said 
witnesses so as aforesaid produced in behalf of the United 
States, and without hearing the said te·stimony so adduced in 
behalf of the United States in the trial of said cause did order 
and decree the ship Eliza, with her furniture, tackle, and ap­
parel, to be restored to the said Eliphalett Ladd, the claimant, 
contrary to his trust and duty as judge of the said· district court, 
in violation of the laws of the United States and to the manifest 
injury of their revenue.'' (Art. II.) Again (Art. III), when 
an appeal was prayed in open court in behalf of the United 
States, the charge is that "the said John Pickering, judge of 
the said district court, disregarding the authority of the laws, 
and wickedly meaning and intending to injure the revenues of 
the United States, and thereby to impair their public credit, did 
absolutely and positively refuse to allow the said appeal as 
prayed for.'' 

.And again (Art. IV), after the statement was made that said 
Pickering was "a man of loose morals and intemperate habits," 
he was thus accused: " On the eleventh and twelfth days of No­
vember, in the year· one thousand eight hundred and two, being 

· then judge of the district court in and for the district of New. 
Hampshire, did appear upon the bench of said court, for the pur­
pose of administering justice, in a state of total intoxication, 
produced by the free and intemperate use of inebriating liquors, 
and did then and there frequently, in a most profane and inde­
cent manner, invoke the name of the Supreme Being, to the evil 
example of all good citizens of the United States, and was then 
and there guilty of other high misdemeanors, disgraceful to his 
own characte:J; as a judge and degrading to the honor and dignity 
of the United States.'' It should be specially noted here that 
no pretense was made that "loose morals and intemperate 
habits" or profanity constituted a high crime .and misdemeanor. 
Upon the contrary, the accusation was strictly limited to acts 
done "-upon the bench of the said court" while "administering 
justice in a state of total intoxication.'' There was no attempt 
in Pickering's case to claim that personal misconduct, which 
might have been the ground of removal by address, was nn im­
peachable offense. · 

The articles of in:ipeachment presented against Judge Samuel 
Chase contain equally pointed illustrations. In Article I he is 
charged with delivering an opinion in writing on the question of 
law, on the construction of which the defense of the accused ma­
terially depended, tending to prejudice the minds of the jury 
against the said John Fries, the prisoner, ·before the ·counsel 
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had been heard in his defense ; in Article II the charge is 
that " the said Samuel Chase, with intent to oppress and pro­
cure the conviction of the said Callender, did overrule the ob-­
jection of John Bassett, one of the jury, who wished to be 
excused from serving on said trial;" in Article III the charge 
is that on the trial the judge refused to permit a witness to 
testify ; in Article IV the charge is of various acts of judicial 
misconduct during a trial; and in the remaining articles the 
charges are of various acts of judicial misconduct on the bench 
in charging and refusing to discharge grand juries. 

The accusation against Judge James H. Peck was contained 
in a single article, based upon the judicial conduct of the judge 
while sitting upon the bench in a case of contempt against Luke 
E. Lawless, who had published a newspaper article criticising a 
judgment rendered by Judge Peck in a case in which Lawless 
was plaintiff's counsel. The gravamen of the charge was this: 
•· The said ·James H. Peck, judge as aforesaid, did afterwards, 
on the same day, under the color and pretenses aforesaid, and 
with intent aforesaid, in the said court, then and there unjustly, 
oppressively, and arbitrarily order and adjudge that the said 
Luke Edward Lawless, for the cause aforesaid, should be com­
mitted to prison for the period of twenty-four hours, and that he 
should be suspended from practicing as an attorney or coun­
sellor at law in the said district court for the period of eighteen 

'Calendar months from that day; and did then and there further 
cause the said unjust and oppressive sentence to be carried into 
execution." 
· The impeachment of Judge West H. Humphreys was begun 
and concluded during the civil war. He was tried and con­
demned in his absence and without a hearing. While such an 
anomalous proceeding can have but little weight as a precedent, 
what it does contain of matter relevant to a judicial impeach­
ment supports the contention made herein. The first charge 
contained in the articles presented against Judge Humphreys 
was that he was guilty of treason, in that he "then being dis­
trict judge of the United States, as aforesaid, did then and 
there, to wit, within said State, unlawfully and in conjunction 
with other persons, organize armed rebellion against the United 
States and levy war against them." When the allegations in­
cident to the accusation of treason are subtracted from the 
articles, all that remains is a charge of judicial misconduct upon 
the part of Judge Humphreys while sitting · in a court of the 
Confederate States. 

The words of the accusation are that the said Humphreys 
" did unlawfully act as judge of an illegally constituted tribunal 
within said State, called the district court of the Confederate 
States of America, and as judge of said tribunal last named, 
said West H. Humphreys, with the intent aforesaid, then and 
there assumed and exercised powers unlawful and unjust, · to 
wit, in causing one Perez Dickinson, a citizen of said State, to 
be unlawfully arrested and brought ·before him, as judge of 
said alleged court of said Confederate States of America, and 
required him to swear allegiance to the pretended government 
of said Confederate States of .America; * * *. In decreeing 
within said State, and as judge of said illegal tribunal, the con­
fiscation to the use of said Confederate States of America, 
of property of citizens of the United States, and especially" 
of property of one Andrew Johnson and one John Catron." 
Thus in this anomalous proceeding, carried on amid the pas­
sions of a great civil war, the idea was not for one moment 
lost sight of that the misconduct upon the part of a judge, 
which constitutes an impeachable high crime and misdemeanor, 
must occur while he is actually presiding in a judicial tribunal 
and abusing its powers. 

XVI. WHY THE PLEAS INTERPOSED TO THE FIRST SEVEN ARTICLES 
OF IMPEACHMENT AGAINST JlJDGE SWAYNE SHOULD BE SUS­
TAINED. 
If the foregoing argument is a sound one, the following con­

clusions have been fixed upon a firm foundation: 
First. That the definition of the term "high crimes and mis­

demeanors," as employed in Article II, section 4, of the Consti­
tution, must be drawn from· the parliamentary law of England 
as it existed in 1787, construed "in the light of the contemporane­
ous expositions of that law embodied in the provisions of the 
constitutions of the several States as to impeachment and ad­
dress. 

Second. That the definition of that term, as thus fixed at the 
time of the adoption of the Federal Constitution, is organic and 

- unch:mgeable by subsequent Congressional legislation; that no 
act, not an impeachable offense when the Constitution was 
adopted, can be made so by a subsequent act of Congress. 
· Third. That the " high crimes and misdemeanors " for which 
English judge were impeachable in 1787 can only be clearly 
ascertained from an examination of what are known as the 

English judicial impeachment cases, as contradistinguished from 
the political. · 

Fourth. That English judges have never been impeached ex­
cept for bribery, or. for judicial misconduct occurring jn the 
actual administration of justice in court, either between private 
individuals or between the Crown and the subject. 

Fifth. That since the act of settlement (1701). when· the 
tenure and compensation of English judges was first fixed on 
a definite basis, such judges have been removable for judicial 
misconduct, not arnmmting to an impeachable high cr-ime and 
-n-tisdemeanm·, by address. 

Sixth. That the plain distinction between the acts for which 
a judge may be impeached and the acts for which he may be 
removed by address was clearly recognized and defined in the 
constitutions of many of the States. 

Seve1tth. That after careful consideration and debate the 
Federal Convention of 1787, with only one dissenting vote, re­
jected the proposition to embody the removal of Federal judges 
by address in the Constitution of the United States "as weaken­
ing too much tlle independence of the judges." After rejecting 
the more ample provisions upon the subject of impeachment 
embodied in some of the State constitutions, it was resolved 
that Federal judges should only be removed by impeachment 
for and conviction of " high crimes and misdemeanors " in the 
limited sense in which that phrase was defined in the parlia­
mentary law of England as it existed in 1787. 

Eighth. That in no one of the four judicial impeachments 
which have taken place since the adoption of our Federal Con­
stitution has· the House of Representatives ever attempted to 
impeach a Federal judge for " high crimes and misdemeanors," 
except in those cases in which he would have been impeachable 
under the English parliamentary precedents. That is to say, 
the proceedings against Justice Berkley and other judges ( 1640), 
the proceedings against Chief Justice Keeling (1667), the pro­
ceedings against Chief Justice Scroggs (1680), the proceedings 
against Judge Pickering (1803), the proceedings against Judge 
Chase (1804), the proceedings against Judge Peck (1830), the 
proceedings against Judge Humphreys (1862), so - far as they 
relate to judicial misconduct, rest upon a single proposition, 
which is this: In English and American parliamentary and 
constitutional law the judicial misconduct which rises to the 
dignity of a high crime and misdemeanor must consist of judi­
cial acts, performed with an evil or wicked intent, by a judge 
while administering justice in a court, either between private 
persons or between a private person and the government of the 
State. All personal misconduct of a judge, occurring during 
his tenure of office and not coming within that category, must 
be classed among the offenses for which a judge may be removed 
by address, A METHOD OF REMOVAL WHICH THE FRAMERS OF OUR 
FEDERAL CONSTITUTION REFUSED TO EMBODY THEREIN. 

When the allegations contained in articles 1, 2, and 3, pre­
sented against this respondent, are examined, it appe~rs that 
they set forth in three forms an identical charge, which is in 
substance that the respondent, in settling his accounts witb cer­
tain United States marshals under a certain act of Congress 
providing for the reasonable expenses for travel and attend­
ance of a district judge, when lawfully directed to hold court 
outside of his district, exacted and received in payment for 
such expe:ri.ses from the said marshals sums in excess of tlle 
amounts contemplated in said net. It is char~ed that such acts 
constitute "a higli crime, to wit, the crime of obtaining money 
from the United States by a false pretense, and of a high mis­
demeanor in office." The short answer to such a charge is that 
no such offence was ever thought of or defined in the parlia­
mentary law of England as a high crime and misdemeanor in 
1787, or at any other time; that it bears no relation whatever 
to the acts known in English parliamentary law as an impeach­
able offence. ·u it be true, as alleged, that the respondent was 
guilty in making such settlements of " obtaining money from 
the United States by a false pretense," then the remedy is by 
indictment by a grand jury and a trial by a petit jury, as in the 
case of any other citizen of the country. The Constitution ex­
pressly provides, Article I, section 3, that persons subject to 
impeachment " shall nevertheless be liable and subject to in­
dictment, trial, judgment, and punishment according to law." 
While it is quite possible to understand bow such personal mis­
conduct upon the part of a judge, entirely disconnected with the 
conduct of judicial business on the bench, might subject him to 
removal by address in a State which bad adopted that plan of 
removal for nonimpeacliable offenses, it is' hard to conceive 
how any effort of the imagination could reach the conclusion 
that such an act constitutes an impen.cbable high crime and 
misdemeanor as defined in English parliamentary law. 

The same comments are applicable to the charges made in 
articles 4 and 5 as to the use by the respondent of a certain car 
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belonging to a .certain .railroad, "the sai-d railroad company be- sition was to use the words 'to be Temovab1e on impeachment 
ing at the time in the possession of· a receiver appointed by sai'<i and conviction for malpractice and neglect of duty.' It was 
Charles Swayne, judge ,as aforesaid, on the petition of cred- . agreed that these -expr-essions w-ere too -general.. They were 
itors." Even if it .could be established that the circumstances therefore stricken out * * * Colon-el Mason said: ~ Trea­
.attending ~ch .a. transaction would warrant removal by address, 1 lSon, a.s :defined in the Constitution, will not reach many great 
no advance would be made toward the conclusion that such acts i and dangerous offenses. .Hastings is not -guilty of treason. At­
.constitute an im_peachable high <Time and misdemeanor ns de- 'tempts to -subvert the Const:itu:tion may not be treason as above 
:fined in English parliamentary law_, because the .further .aile- defined.' He moved to insert after • bribery ' the words .. or 
gation that ~' the said ·Charles Swayne~ .acting as judge, :allowed :maladministration~·· Madison: So vague a term will be equlv­
the credit claimed by the said receh··er for and on account Qf · alent to a tenure during the pl-easure <>f the Senate.' 1\lastm 
the said expenditure as part of the necessary expenses of oper- . withdrew ' maladministration ' and SU:bstituted ' other high 
.a.ting said .road" falls far short of the English and American · ·crimes -and .misd-emeanors against the State.'" {American Law 
rule as to the evU -or wiclced intent which must accompany a : Review, vol. 1-6, p. 804.) 
judgment -or ·opinion deliv-ered on the bench in order to .render : The fathers knew exactly the limitations of the pbras.e 
it impeachable. Nothing is better settled than the fact that a : .adopted, and .they repelled the idea that 1t wns ever to be en­
judge is not impeach-able even for a judgment, order, or <>pinion la11ged or diminished. If nonresidence of a judge ln his dis­
rendered cont.r~·y to law unl~ss it is alleg~~ an<l; proved that. it trict could be added by Oong1·e.ss to t7Le Ust ot impeachable 
w.as rendered :with an evil, w~ke.cl, m· malwwus 1n~ent~ . Justice offenses, that 1ist ·could be :thus indeftnitely extended·; or, by tbe 
Berkley was 1mpeaehed not simply because he decided m favor . .same .authority eve1·y jmpe:aehal>le otrense as understood in 
of ship money, but because he "traitorously and wickedl_y -en- l 787 could be ~bolished~ If it is admitted that Congress can 

·deavore~ to su~vert the fund~en±al Jaws " of ~he realm .there- change the organic definition, either by addition or subtraction, 
by. Chief .Justice Scroggs was unpeached not Sllllply for rmpos- · 1t follows as clearly :as a Jnn.thematical demonstration that the 
ing .. fines upon persons convicted of misdem-eanors in said seheme :of impeachment provided in the Constitution can be 
co~r.~," but ~eca11;se he. imposed the~ " tor the further accom- entirely remodeled by 1egislation. The validity of the secti{}n 
phshin.g of his srud tr_aitorous and wicked P"';~ses:' in question, making nonresidence a high misdemeanor, can not 

Justice Chase was :tmpe~ch~ because h~ With mtent to op- be supported by serious argument. Even if H could be, the fact 
press and p:ocu.re the conVlction of the said Call~der :P~ . .over- can not be lost sight of that its plain provision is that n every 
.r~le 1:he .obJection of . John Bassett, one <>f ~e. aury; th:;tt, such nudge shn.ll reside in the district for which he is appointed.." 
.With mtent .to oppress .and procure the <CO?VIC~o~ of the pns- It ·will not be disputed that Judge Swayne was so residing· in 
oner; the eVld~ce of John Taylor, a material. Witness on beh~lf the district for which he was :appointed at the time that subse­
.of the aforesaid Oal.lend~r, ,was not pernntted. by the . said _guent legislation t€Xelnded the place <>f .his residence "from such 
Sampel Ohase t? be given m. Judge Peck wa.s.nnpeached n?t -district. Oertalnly nothing more can be put forward by those 
bec~.u~ he .pums.hed Lawless for con.te.mpt, but because he ~d who assert the validity of section 551 than the contention that 
so. With mtentw~ "!r?ngfully ~d unJustlY to <>ppress, rm- it was respondent's ·duty to remove, within a reasonable tim~. 
pr1son, and otherwise mJure the srud Luke Edward Lawless un- from the district "for which he was appointed into the new one 
de~· color o~ law, ~ * · • nnd~ fu.e color ~d pretense afore- for which he was not appointed. It follows, therefore, that the 
said an~ wit~ the mtent ~oresa1d, m .th~ sa1.d ·court then .and -accusation now made .runonnts to nothing more than the charge 
~h-e_r:e ~d unJustly; oppr~sSlvely,_ :and arbitranly o~4er and ad- that respondent did not -a.ct with sufficient al3£rity; that he did 
JUdge, €tc. If further illustrations of the necessity for ·aver- not remove !his residence into the new district with sllflieient 
~ents as to the wicked and malicious ~tent with which a judi- promptness. How could such laches possibly -constitute an 
cial a.ct must be performed need be given, they may be drawn impeachable high crime -a.nd misdemeanor? · 
from articles .8, 9, 10, 11, and 12, presented against this respond­
ent, in which impeachable <Offenses are properly .charged under 
the rule which the Constitution prescribes-that J.S to say, the 
rule of English parliamentary Jaw. It is charged in one article 
that the said Charle~ Swayne ''did maliciously and unlawfully 
adjudge guilty of 'COntempt Df court and impos.e a fine of $100 
upon and commit to prison for a period of ten d.ay_s E. T. Davis, 
an attorney at law, for an alleged contempt of the circuit .court 
of the United States; ,., and in .another that he ... did maUoiously 
and unlawfu!ly adjudge guilty of a contempt o:f court and im­
pose a fine of $100 upon and commit to prison for· a period of 
ten days Simeon Belden, an .attorney and counselor at law, fer 
an alleged conteiirpt -of the circuit court of the United -States.'' 

With the plain .and settled !l'llle thus recognized clearly in 
view, the draftsmen of articles 4 and .5 have not only failed to 
charge that the respondent "allowed the credit claimed by 
said receiver for and on account. of the said expenditure," etc., 
" 'maliciously and unlawfully," but what is more to the point, 
they have failed to charge that he did so "lcnow ingly." There 
is no reason to suppose, in the .absence of such an allegation, 
that a judge, approving the mass of accounts presented to the 
court by a receiver of a railroad, would have personal .k~owl­
€dge of every trivial item which such accounts contain. The 
presumption is cle~rly to the :contrary. In articles 4 and 5 
there is no charge either that the res_pondent ever "knowingly" 
passed upon the items of expense in question or that he approved 
them " maliciously and unlawfully." In the absence of such 
allegations articles 4 . and 5 fall to ·the ground. 

The charge of nonresidence contained i.n article 6 presup­
poses the validity of section 551, Revised Statutes of the United 
States, which provides that " a district judge shall be appointed 
for each district, except in cases hereinafter provided. Every 
judge shall 1-eside in the district for which he is appointed, and 
tor offendi ng against tMs provis ion shall De ileemed g uilty of a 
Jzigh mi sdemeano-r.'' If the foregoing argument proves any­
thing, it is the fact that when the phrase " hlgh crimes and 
misdemeanors " was embodied in the Federal Constitution in 
1787 it drew along with it, as an integral part of it, the defini­
tions which fixed its meaning in English parliamentary law at 
that time. The phrase, coupled with the definitions of it, thus 
became organic and unchangeable by subsequent Congressional 
IEigislation, just as the definition of the original and .appellate 
jurisdiction of the Supreme Court became organic and nnch:lllge­
.able. The convention pointedly refused to make impeachable 
o.ffenses an uncertain or cha~geab1e _q_uantity. . .. The first p:.:opo-

XVII. TWO UNBOUND COJ\"TENTIO~S. 

When sitting as a high court of .impeachment the Senate is 
the sole and final ju_dge of the meaning ·of the phrase " high 
crim-es and .mcisdemeanors.~' It has been well said that n 

1 Trea­
son, bribery, and other high crimes and misdemeanors ' n.re of 
com·se impeachable. "Treason .and bribery :are specifically 
named. But ' other hlgh crimes and misdemeanors ' .are just 
as fully comprehended as . though eaCh was spec.ilied. The 
Senate is made the sole j.udge of wbat they are. There is no 
revising court: The Senate ·d-etermines ln the light of parliam-en­
tary law. Congress can not define .or limit by law that which the 
Constitution defines in two cases by enumeration and in others 
by classification, and of which the Senate is sole judge." (Law­
rence, Johnson's Imp., Vol. I 1 p. 1.36.) .And yet the .Senate sit­
ting as :a court of impeachment has in no one of the seven cas-e 
tried before it ever attempted to define the momentous plu'ase in 
question, and probably .never will. When a new case arises 
nothing can be learned ·except what may be gleaned from the 
individual utterances of Senators, and from the arguments of 
counsel made in preceding cases, too often under the temptation 
to bend the precedents to the necessities of the particular oc­
casion. One good result has, however, been the outcome of such 
discussions, and that is the eliminatiqn of two propositions which. 
have perished through their own inherent weakness. ·On the 
one hand, a grotesque attempt has been made to narrow un­
reasonably the jurisdiction of the Senate sitting as a court of 
impeachment by the claim that the power of impeachment is 
limited to offences positively deiined 'by the statutes of the 
United States as impeachable crimes and misdemeanor=-. 

Apart from its other infirmities, 'this contention loses sight of 
the fact that Congress has no power whatever to define a high 
crime and misdeameanor. On the other band, an equally unten­
able attempt has been made to widen unreasonably the jurisdic­
tion .of the Senate sitting as a court of impeachment by the claim 
that, under the general principles of right, it can declare that an 
impeachable high crime or misdemeanor is one in its nature or 
consequence subversive of some fundamental or essential prin~ 
ciple of government or highly prejudicial to the public interest, 
and this may consist of a violation of the Constitution, of law .. 
of an official oath, or ·of duty, by an act committed or omitted, 
or, without violating n. positive law, by the abuse of discretion­
ro-y powers f-or improper motives or for an -improper purposeJ 
This expansive and nebulo"Q.s definition embodies an attempt t() 
clothe the Senate sitting as a court with snell a jurisdicti('n as 
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it would have possessed had the Federal Convention seen fit to 
extend impeachment "to malpractice and neglect of duty," or to 
"maladministration," a proposition rejected with a single dis­
sent because, as Madison expressed it, "So vague a term will 
be equivalent to a tenure during the pleasure of the Senate." 

Even that school which gives the widest possible interpreta­
tion to the Federal Constitution will hardly be willing to go so 
far, even under the general-welfare clause, as to write into· the 
Constitution phrases and meanings which the framers expressly 
rejected, in order to accomplish what may be considered by 
some a convenient end. Certainly that school which still re­
spects the canons of strict construction can not listen to such 
an argument. Between the two extremes, those who have made 
a careful study of the subject fihd no difficulty in reaching the 
obvious conclusion that the term "high crimes and misde­
meanors " embraces simply those offenses impeachable under 
the parliamentary law of England in 1787, subject to such modi­
fications as that law suffered in the process of reproduction. 
Wilen the objection is made that the phrase thus construed 
covers too narrow an area, the answer is that it was the ex­
pressly declared purpose of the framers so to restrict it within 
narrow limits perfectly understood at the time. In the first 
place, the proposition to adopt removal by address was rejected 
with only one dissent; in the second, the proposal to adopt 
such a comprehensive term as "maladministration" was re­
jected and the limited phrase in question -substituted. The 
declaration was clearly made at the time that there must be no 
undue weakening of the independence of the Federal judiciary. 
The necessity for such a precaution was soon justified by events. 

A leading authority upon the subject t~lls us that upon the 
destruction of the Federalist party on the election of Jefferson 
".An assault upon the judiciary, State and Federal, was made 
all along the lines. In some States, as New Hampshire, old 
courts were abolished and new ones with similar jurisdiction 
created for the sole purpose of obtaining new judges. In Penn­
sylvania an obnoxious Federal judge was removed from the 
common pleas by impeachment ; and an impeachment of all the 
Federal judges of the highest court was made, but failed 
through the _ uprising of the entire bar, irrespective of party 
lines, in defense of their official chiefs. A similar attack was 
made upon the Federal judiciary." (Foster on the Constitution, 
Vol. I, p. 531.) With the possibility of such an assault im­
pending it is not sh·ange that the makers of our Federal Con­
stitution should have confined the power of removing judges 
by impeachment within the well-known limits which the Eng­
lish constitution had defined. 

The pleas to the jurisdiction interposed in behalf of respond­
ent to articles 1, 2, 3, 4, 5, 6, and 7 should be sustained, because 
the facts set forth in said articles, even if true, do not consti­
tute "high crimes and misdemeanors," as defined in Article 
II, section 4, of the Constitution of the United States. 

ANTHONY HIGGINS, 
JOHN M. THURSTON, 

Ootmsel to1· Respondent. 

APPENDIX. 

a?d dete!mine all impeachments made by the house of representa­
tives agamst any officer or officers of the Commonwealth for miscon­
duct and maladministration in their offices; but, previous to the trial 
of every impeachment the members of the senate shall respectively 
be sworn truly and impa rtially to try and determine the charge in 
question according to evidence. Their judgment, however, shall not 
e~:tend further than to remova l from office and disqualification to hold 
or enjoy any place of honor, trust, or profit under this Commonwealth; 
but the party so convicted shall be, nevertheless, liable to indictment, 
trial, judgment, and punishment according to the laws of the land. 
(Charters and Constit utions, 963.) 
. Chapter III, " Judiciary power: " · 

ARTICLE I. • • • All judicial officers, duly appointed, commis­
sioned, and sworn, shall bold their offices during good behavior, except­
ing such concerning whom there is different provision made in this 
constitution: Provided, nevertheless, The governor, with consent of the 
council, may remove them upon the address of both houses of the legis­
lature. (Charters and Constitutions, 968.) 

RHODE ISLAND. 
Constitution of 1842, Article X : 
SEc. 4. The judges of the supreme court shall be elected by the two 

houses in grand committee. E ach· judge shall bold his office until his 
place shall be declared vacant by a resolution of the general assembly 
to that effect ; which resolution shall be voted for by a majority of all 
members elected to the bouse in which it may originate, and be con­
cmTed in by the same majority of the other bouse. Such resolution 
shall not be entertained at any other than the annual session for the 
election of public officers; and in default of the passage thereof at said 
session the judge shall hold his place as is herein provided. But a 
judge of any court shall be removed from office i.f, upon impeachment, 
he shall be found guilty of any official misdemeanor. (Charters and 
Constitutions, 1611, 1612.) 

Constitution of 1842, Article XI : 
SEc. 3. The governor and all other executive and judicial officers 

shall be liahle to impeachment, but judgment in such cases shall not 
extend further than 'to removal from office. 'Fbe person convicted shall, 
nevertheless, be liable to indictment, trial, and punishment according 
to law. (Page 1612.) 

fONNECTICUT. 
Constitution of 1818, Article V: 
SEc. 3. • • • The judges of the supreme court and of the supC'rlor 

court shall hold their offices during good behavior, but may be removed 
by impeachment, and the governor shall also remove them on the 
address of two-thirds of the members of each house of the general 
assembly. (Page 263.) 

Article IX: 
SEc. 3. The governor and all other executive and judicial officers shall 

be liable to impeachment, but judgment in such cases shall not extend 
furt her than to removal from office and disqualifications to bold any 
office of honor, trust, or profit under this State. The party convicted 
shall, nevertheless, be liable and subject to indictment, trial, and punish­
ment according to law. (Page 265.) 

NEW YORK. -

Constitution of 1777, Paragraph XXXII : 
And -this convention doth further, in the name and by the authority 

of the good people of this State, ordain, determine, and declare tha t a 
court shall be instituted for the trial of impeachments and the correc­
tion of errors1 under the regulations, which shall be established by the 
legisl ature. \Page 1337.) 

Chapter XXXIII : 
That the power of impeaching all officers of the State for mal and 

corrupt conduct in thei.r respective offices be vested in the representa­
tives of the people in assembly; but that it shall alwa ys be n ecessary 
that two-third parts of the members present shall consent to and agree 
in such impeachment. That previous to the trial of every impeachment 
the members of the said court shall, respectively, be sworn truly and 
impart ially to try and determine the charge in question accordinoo to 
evidence and that no judgment of the said court shall be valid miless 
it be assented to by two-third parts of the members then present· nor 
shall it extend further than to removal from office and disqualification 
to hold or enjoy any J?lace of honor, trust, or profit under this State. 

The Constitutior~ of the United States and the State constitutions-1m- But the party so conviCted shall be, nevertheless, liable and subject to 
peachment provisions. indictment, trial, judgment, and punishment according to the laws o! 

UNITED STATES CONSTITUTION. the land. (Page 1337.) 
Chapter XXXIV : 

Article II, section 4: And i t is further ordained, That in every trial on impeachment or 
The President, Vice-President, and all civil officers of the United indictment for crimes, or misdemeanors, the party impeached or' in­

States shall be removed from office on impeachment for, and conviction dieted shall be allowed counsel, as in civil actions. (Page 1337.) 
of, treason, bribery, or other high crimes and misdemeanors. Constitution of 1821, Article v: 

Article I, section 3 : s 1 Th t f th t · 1 f · h t Judgment in cases of impeachment shall not extend . further than to EC. · e cour or e na 0 Impeac men s, and the correction of 
removal from office and disqualification to hold and enjoy any office of errors, shall consist. of . the president of the senate, the senators, the 
honor, trust, or profit under the United States, but the party convicted chancellor, and the JUStices of the supreme court, or the major part of them. (Page 1346.) · 
shall nevertheless be liable and subject to indictment, trial, judgment, SEc. 2. The assembly shall have the power of impeaching all civil 
and punishment, according to law. officers of this State for mal and corrupt conduct in office, and for high 

THE THIRTEEN ORIGINAL STATES. crimes and misdemeanors ; but a majority of all the members elected 
NEW HAMPSHIRE. sha ll concur in an impeachment. 

Constitution of 1784, article 1, part 2: No person shall be convicted without the ·concurrence of two-thirds 
The senate shall be a court with full power and authority to bear of the members present. Judgment, in case of impeachment, shall not 

and determine all impea chments made by the bouse of representatives extend further than the removal from office and the disqualification to 
against any officer or officers of the State for misconduct or maladmin- hold and enjoy any office of honor, trust, or profit under this State, but 
istration In their offices. But previous to the trial of any such im- the party convicted shall be liable to indictment and punishment ac­
peachment the members of the senate shall respectively be sworn truly cording to law. 
and impartially to try and determine the c)large in question according Constitution of 1846, Article VI: 
to evidence. Their judgment, however, shall not extend further than SEC. 1. 'l'be assembly shall have the powet• of impeachment by the 
removal from office, disqualification to hold or enjoy any place of vote of the majority of all the members elected. The court for the 
honor, trust, or profit under the State; but the party so convicted trial of impeachments shall be composed of the president of the senatc1 shall nevertheless be liable to Indictment, trial, judgment, and punish- the senators, or a major part of them, and the judges of the court or 
ment according to laws of the land. (Charters and Constitutions, appeals, or the major part of them. • • • No person shall be con-
Ben: Perley Poore, 1286.) victed without the concurrence of two-thirds of the members present. 

Judiciary powe•·: · Judgment in cases of impeachment shall not extend further than to re-
.All judicial officers duly appointed, commissioned, and sworn shall moval from office. or removal from office and disqualification to bold 

hold their offices during good behavior, excepting those concerning and enjoy 11ny office of honor, trust, or profit under this State; but 
whom there is a different provision made in this constitution : Pro- the pru·ty impeached shall be liable to indictment and punishment ac-
videcJ., nm.,ertheless, The president, with consent of counsel, may cording to law. (Page 1358.) · 
remove them UJ?OD th~ address of both houses of the legislature. (Char- SEc. XI. Justices of the supreme court and judges of the court of 
tE"rs and Constitutions, 1290.) · appeals may be removed by concurrent resolution of both houses of the 

MASSACHUSETTS. ~eg:ij~~f~ i~/'~fl-t~~~d~~~t~r~h~l~t~be[g i~it~~n~eth;O~~~~m~~~r~fit~ 
Constitution of 1780, Chapter I, section 2: . All judicial officers, except those mentioned in this section, and except 
.ART. VIII. The senate shall be a court with full authority to hear , justices of the peace and the judges and justices of inferior courts not 
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or record, ma,y be removed by the senate on the recommendation o! the 
governor, bnt no removals shall be made by virtue of this section unless 
the cause thereof be entered ou the journals, nor unless the party com­
plained of shall have been. served with a copy of the complaint against 
him and shall have had an opportunity of being heard in his defense. 
On tile question of. removal the ayes and noes shall be entered on the 
journaL (Page 1359.) 

.Ar tiel e VI : 
Amendments to constitution o! 1846. (Page 1368.) 
SEc. 1. [Same us section 1 of constitution of 1846.] (Page 1358.) 

NEW JERSEY. 
Constitution of 1776, Paragraph XII : 
Pt·oviaea aZways, That the said ofiicers, severally, shall be capable 

of being reappointed, at the end of the terms severally before limited ; 
and that any of the said officers shall be liable to be dismissed, when 
adjudged guilty of ID1sbehavlor, by the council, on an impeachment of 
the assembly. (Page 1312.) 

Constitution of 1844, Article VI, " .Judiciary : " 
SEc. 3. The house of assembly shall have the sole power of Im­

peaching, by a vote of a majority of all the members ; and all impeach­
ments shall be tried by the senate; the members when sitting for that 
purpose to be on oath or afiirmation .. truly and impartially to try ap.d 
determine the charge in question according to evidence ; " and no per­
son shall be convicted without the concurrence of two-thirds of all the 
members of the senate. 

2. Any judicial ofiicer impeached shall be suspended from exercising 
his ofiice until his acquittal. -

3. Judgment, in cases of impeachment, shall not extend further than 
to rem~val from ofiice and to disqualification to hold and enjoy any 
ofiice of honor, profit, or trust under this State; but the party convicted 
shall nevertheless be liable to Indictment, trial, and pumshment accord-
ing to law. (Pages 1320-1321.) · 

PENNSYLVANIA. 
Constitution of 1776: 
SEc. 20. The president, and Jn his absence the vice-president, with 

the council, five of whom shall be a quorum, shall have power to ap­
point and commissionate judges, • • • . 

SEc. 22. Every ofiicer of State, whether judicial or executive, shall 
be liable to be impeached by the general .assembly, either when in ofiice 
or after his resignation or removal for maladministration. All im­
peachments shall be before the president or vice-president and council, 
who shall hear and determine the same. 

SEc. 23. The judges of the supreme court of judicature shall have 
fixed salaries, be commissioned for seven years only, though capable of 
reappointment at the end of that term, but removable for misbehavior 
at any time by the general assembly ; • • •. (Page 1545.) 

Constitution of 1700, Article IV: 
SEC. 3. The governor, and all other civil offil!ers under this Common­

wealth, shall be liable to impeachment for any misdemeanor in office. 
But judgment in such cases shall not ertend further than to removal 
from office and disqnallfication to hold any office of honor, trust, or 
profit under this Commonwealth. The party, whether convicted or 
a.cquitted, shall nevertheless be liable to indictment, trial, judgment, 
and punishment according to law. (Page 1552.) 

Article V: 
SEc. 2. The judges of the supreme court and of the several courts of 

common pleas Shall hold their ofiices during good behavior. BuT FOR 
.ANY REASONABLE CAUSE, WHICH SHALL NOT BE SUFFICIENT GROUND Oll' 
IMPEACHMENT, the governor may remove any of them on the address 
of two-thirds of each branch of the legislature. • 

Constitution of 1838, Article IV : 
SEc. 3. The governor and all other civil ofiicers under this Common­

wealth shall be liable to impeachment for any misdemeanor in ofiice, 
but judgment in such cases shall not extend further than to removal 
from office and disqualification to hold any ofiice of honor, trust, or 
profit nnder the Commonwealth. The party, whether convicted or 
acquitted, shall, nevertheless, be liable to indictment, trial, judgment, 
and punishment according to law. (Page 1561.) · 

article v: 
SEC. 2. The judges of the supreme court shall hold their ofiices for 

the term of fifteen years, if they shall so long behave themselves well. 
The president judges of the several courts of common pleas, and of such 
other courts of record a.s are or shall be established by law, and all 
other judges, required to be learned in the law, shall hold their ofiices 
for the term of ten years, if they shall so long behave themselves well. 
'l'he associate judges of the courts of common pleas shall hold their 
ofiices for the term of five years, if they shall so long behave themselves 
well. BUT FOR .ANY REASONABLE CAUSE, WHICH SHALL NOT BE SUFll'I­
CIE. "T GROUND OF IMPEACHMENT, the governor may remove any of them 
on the address of two-thirds of each branch of the legislature. 

Amendments to Pennsylvania constitution of 1838 Article V : 
SEc. 2. The judges of the supreme court shall hoid their offices for 

the term of fifteen years, if they shall so long behave themselves well, 
• • • all of whom shall be commissioned by the governor, BUT FOR 
ANY RlilASONABLE CAUSE, WHICH SHALL NOT BE SUFFICIENT GllOUNDS OF 
IMPEACHME T, the governor shall remove any of them on the -addi:ess 
of two-thirds of each branch of the legislature. (Page 1568.) 

Article VI : · · 
SEc. 3. The governor and all other civil ofiicers shall be liable to im­

peachment for any misdemeanor in ofiice, but judgment in such cases 
shall not extend further than to removal from ofiice and disqualifi­
cation to hold any office of trust or profit undel' this Commonwealth; 
the person accused, whether convicted or acquitted,. shall nevertheless 
be liable to indictment, trial, jud6ment, and punisnment according to 

las'Ec. 4. All officers shall hold their ofiices on the condition that they 
behave themselves well while in office, and shall be removed on con­
viction o~ misbehavior 1n office or of any infamous crime. Appointed 
ofiicers other than judges of the courts o~ record and the superintendent 
of publlc instruction, may be removed at the pleasure of the power by 
which they shall have been appointed. All ofiicers elected by the 
people except governor, lieutenant-governor, members of the general 
assembly, and judges of the courts of record learned in the law, shall 
be removed by the governor for reasonable cause, after due notice and 
full hearing, on the address of two-thirds of the senate. (Page 1582.) 

DELAWARE. 
Constitution of 1776 : . 
A.nT. 23. • * • And all ofiicers shall be removed on conv1ction 

of misbehavior at common law, or on impeachment, or u~n the address 
of the general assembly. (Page 277.) 

Constitution of 1792, Article V: 
SEC. 2. The governor, and all other civil o1licers under this State, 

shall be liable to impeachment tor treason, bribery, or any high crime 
or misdemeanor in ofiice. Judgment in such cases shall not extend 
further than to removal from ofiice, and disqualification to bold any 
ofiice of honor, trust, or profit under this State; but the party con­
victed shall nevertheless be subject to indictment, trial, judgmeat, and 
punishment according to law. (Page 283.) 

Article VI : . 
SEc. 2. The chancellor and the judl?es of the supreme court of com­

mon pleas shaH hold their ofiices dw·mg good behavior ; but FOR ANY 
REASONABLE CAUSE WHICH SHALL NOT BE A SUFFICIENT GROU!\'1) FOR AN 
IMPEACHMENT the governor may, in his discretion, remove any of them 
on the address of two-thirds of all the members of each br:tnch of the 
legislature. 

Constitution of 1831, Article V: 
SEc. 2. (Page 294.) [Same as section 2, Article V, of <'Onstitution 

of 1792, p. 293.] 
Article VI: 
SEc. 14. The governor may, for any rea.sonable cause, in hls discre­

tion, remove any of them on the address of two-thirds of all the mem­
bers of each branch of the general assembly. In all cases where the 
legislature shall so address the governor the cause of removal sha.ll be 
entered on the journals of each house. The judge against whom the 
legislature may be about to proceed shall receive notice thereof, accom­
panied with the. causes alleged for his removal, at least ·five days before 
the day on which either house of the general assembly shall act there­
upon. (Page 297.) 

MARYLAND. 
Constitution of 1851, Article IV, "judiciary department:'' 
SEc. 4. Subject to removal for incompetency, wlllful neglect of duty, 

or misbehavior in office, on conviction in a court of law, or by the gov­
ernor upon the address of the general assembly, two-thirds of the mem­
bers of each house concurring in such address. (Pages 8413-849.) 

Constitution of 1864, Article IV, ".Judiciary department," part 1: 
SEc. 4. Any judge shall be removed from ofiice by the governor on 

conviction, in a court of law, of Incompetency, of wilful neglect of 
duty, of misbehavior in ofiice, or any other crime; or on impeachment 
according to this constitution, or the laws of the State; or on the 
address of the general assembly, two-thirds of each bouse concurring 
in such address, and the accused having been notified of the charges 
against him and had opportunity of making his defense. {Page 873.) 

Constitution of 1867, Article 14, "Judiciary department,' part 1: 
SEc. 4. (Page 902.) [Same as section 4 of constitution of 1864, 

set out above.] 
VIRGINIA. 

Constitution of 1776 : 
The governor, when he ls out of ofiice, and others offending against 

the State, either by maladministration, corruption, or other means, by 
which the safety of the State may be endangered, shall be impeachable 
by the house of delegates, such impeachment to be prosecuted by the 
attorney-general or such other person or persons as the honse may ap­
point in the general court according to the laws of the land. If found 
guilty he or they shall be either -forever disabled to hold any office 
under government or be removed from such ofiice pro tempore, or sub­
jected to such pains or penalties as the laws shall direct. 

If all or any of the judges of the general court should on grounds 
(to be judged of by the house of delegates) be accused of any of the 
crimes or offenses above mentioned, such honse of delegates may, in 
like manner, impeach the judge or judges so accused{ to be prosecuted 
in the court of appeals, and he or they, if found gu Ity, shall be pun­
ished in the same manner as is prescribed in the preceding clause. 
(Page 1912.) 

Constitution o:f 1830, Article III : 
SEc. 13. The governor, the judges of the court of appeals and su­

perior court, and all others offending against the State, either by 
maladministration, corruption, neglect of duty, or any other high 
crime or misdemeanor, shall be impeachable by the house of delegates, 
such impeachment to be Rrosecuted before the senate, which shall have 
the sole power to try u impeachments. When sitting for that pur­
pose, the senate shall be on oath or afiirmation, and no person shall 
be convicted without the concurrence of two-thirds of the members 
present. Judgment, in cases of impeachment, shall not extend further 
than to removal from ofiice, and disqualification to hold and enjoy any 
office of honor, trust, or profit under the Commonwealth; but the 
party convicted shall, nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment according to law. (Page 1917.) 

Article V: . 
SEc. 2. No law abolishing any court shall be construed to depr1ve a 

judge thereof of his office unless two-thirds of the memllers of each 
house present c<m.cur in the passing thereof; but the legislature may 
assign other judicial duties to the judges of courts abolished by any 
law enacted by less than two-thirds of the members of each hoUBe 
present. (Page 1918.) 

Constitution of 1830, Article V: 
SEc. 4. The judges of the supreme court of appeals and of the supe­

rior courts shall be elected by the joint vote of both houses of the 
general assembly. (Page 1919.) 

SEC. 6. Judges may be removed from ofiice by a concurrent vote of 
both houses of the general assembly ; but two-thirds of the members 

' present must concur in such vote, and the cause of removal shall be 
entered on the journals of each. The judge against whom the legisla­
ture may be about to proceed shall receive notice thereof, accompanied 
with a copy of the causes alleged for his removal, at least twenty days 
before the day Qn which either house of the general assembly shall act 
thereupon. 

Constitution of 1850, Article IV : 
SEc. 18. The governor, lleutenant-governor, judges, and all otllers 

offending against the State by maladministration, corruption, neglect 
~f duty, or other high crime or misdemeanor, shru.l be impeachable by 
the house of delegates and be prosecuted before the senate, which shall 
have the sole power to try impeachments. When sitting for that pur­
pose they shall be on oath or afiirmation, and no person shall be con­
victed with"'ut the concurrence of two-thirds of the members present. 
Judgment, in cases of impeachment, shall not extend further than to 
removal from ofiice and disqualification to hold and enjoy any ofiice of 
honor, trust, or profit under the Commonwealth; but the party .con­
victed shall nevertheless be subject to Indictment, trial, judgment, and 
punishment according to la.w. The senate may slt during the recess 
of the general assembly for the trial of impeachments. (Page 1928.) 

Article VI: 
SEc. 17. Judges may be removed from ofiice by a concurrent vote ()f 

both houses of the general assembly, but a majority of all the members 
elected to each house must concur in such vote, and the cause of re­
moval shall be entered on the journal o! each house. The judge agalll.st 
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whom the general assembly may be about tQ proceed shall reeetve no.tiee 
thereof, accompanied by a copy ot the causes alleged for his removal, 
at least twenty day& before tbe day on which either bQu.&e o! the gen­
eral assenlbly aball act thereupon, (Page 1934.) 

Constitution, 1864, Article IV: 
SEc. 18. (!'age 1943.) [Same aa section lS, constitution o:( 1850, 

Article IV, page 1928.] 
Article VI : · 
SEc. 16. (l?age 194V.) [Same aa sectlon 17, constitution of 1850, 

Article VI, page 1934.] 
Constitut!Qo of 1870, Article V ~ 
SEc. 16. (Page 1962.) [Same as sectlQD 18, constitution ot. 1850, 

Article IV, page 1928.) . 
Constitution of 1870, Article VI : 
SEc. 23. Judges shall be removed trom Qillce by a concurrent vote o:( 

both houses of the general assembly, but a majority of all tbe members 
elected to each house must concur in such vote. and the cause of re­
moval shall be entered on the journal ot each house. The judge against 
whom tbe general assembly may be about to proceed shall have notice 
thereof, accompanied by a copy of the causes alleged fol' his removal, 
at least twenty days before the ·dax on which eitber house o.! the ge:o. 
eral assembly ahall aet thereon. {:rage 1966.) 

NOltl:ll CMQJ..IN4,. 

Constitution of 17'Z6 : 
XIII. Tbat the general assembly shall, by joint ballot of both houses, 

appoint judgefi. ot the suprewe. courts of law and equtts. judges of ad­
miralty, and attorney-general, who shall be cowmisstoned by the gov­
~rnor, and their offices during good behavior. 

XXIII. The the governor and other officers ofl'endtn~ against the 
State by violating any part of this constituti.on, maladministration, or 
corruption, may be prosecuted, on the imepaehment of the geJ.)eraJ as­
sembly or presentment of the grand jury of any court of upreme juris­
diction in this State. {Page 1412.) 

Amendments to constitution of 1776, ratified in 1835, Article III~ 
SEc. 1. The governor, judges of tbe supreme court, and judges of the 

superior cou1·ts, and ·an other o1ficers of tbis State (except justices of 
tbe police and militia officers). may be impeached for wl.liully violating 
any article of the co.n&titution, maladministration, or corruption. 

Judgment in cases of tmpeachment shall not extend fru·ther than to 
remove from o1fice and dls.qualification to bold and enjoy any office of 
honor, trust, or ~rofit under this State; but the party convicted may 
nevertheless be liable to indictment,, trial, judgment, and punishment 
according to law. (Page 1417.) 

SEc. 3. Upon the conviction of any jus.tice of the peace of any infa. 
mous crime, or of corruption and malpractice in office, tbe. eo.mmlss.ion 
of such justice shall be thereby vacated, and he s.ball ~ !Qfever dls­
quallfied from holdin~ sncb appointment, 

Constitution of 18t58, Al'ttcle IV : 
SEc. 4. The judicial power of the State shall be vested In the court 

for the trial of impeachments, a supreme court, a superior court~ COUl't.S 
of justices of the peace, and e&pecial courts. (Page 1426.) 

SEc. ~. The court for the trial of impeachments shall be tlle senate. 
A majority ot the members shall be nece&sary .to a quo1·um, and the 
judgment shall not extend beyond removal and disqualification to hold 
office in this State, but the partY. shall be liable to indictment and pun­
Ishment ac.cording to law. · 

SEc. G. The house of representatives solely shall have the power of 
Impeaching. No pe1·son shall be convicted without tbe concm:ren'!e of 
two-thirds of the senato.rs present. When tbe governor is impea<;hed 
the chief justice shall preside. ~ 

Amended constitution of 1876, Article I: 
SEc. 2. (Page 1442.) [Same as section 4, constitution ot 1868, page 

1426, except last llne, which saytt 1' and such othett courts inferior to 
the supreme court aa may be established by law."] 

S~etions 3 and 4, same as soction& 5 and 6 of con&tltutlou of 1868, 
page 1426. · 

Constitution o! 1876, Article. IV: 
SEc. 81. Any judge o.r the supreme court, or of the superior <:ourts., 

and the presiding officers of !'!Ueh courts inferior to tbe supreme court 
as may be established by law, may be removed from office for mental or 
phys1<:al inability, UPOn a concurrent resolution of two-thirds of both 
houses of ths general assembly. •.rne judge or presiding officer against 
whom the general as embly may be about to proceed shall receiv~ 
notice thereof, a~companied by · a copy o.f the causes alleged for his 
removal, at least twenty days before thQ day on which either house 
o1 the general assembly tiliall a~t thereQ.O.. (Page 1444.) 

SOUTH CAROLINA, 

Constitution of 1776, Paragraph XX: 
That all other judicial officers shall be chosen by ballot, jointly by 

the general assembly and legislative council, and, except the judges of 
the court of chancery, commissioned by the President and Commander 
In Chief during good behavior, but shall be removed on address ot the 
general assembly and legislative council. (Page 1619.) 

Constitution of 1778, Paragraph XXIII : 
~'hat the form of impeaching all officers of the State fOJ:' mal and cor­

rupt conduct in tbeir respective offices, not amenable to any other juris­
diction, be vested in the house of representatives. But that it shall 
always be necessary that two-third parts of tbe members present do 
consent to and agree in sncb impeachment. ~J.:hat the senators, and such 
of the judges of this State as are not m61Dbers of the bouse of repre­
sentatives, be a court for the trial of impeachments under such regu­
lations as the legislature shaH establish, and tbat previous to the trial 
of eve1·y impeachment the members of the said court shall r~spectively 
be sworn truly and impartially to try and determine the charge in 
question according to evidence, and no judgment of the said court, ex­
c~pt judgment of acquittal, shall be valid unless It shall be assented 
to by two-th11'd parts of the members then present, and on every trtal, 
as well on impeachments as on others. the party aeClJ.Sed shall be 
ttllowed counsel. (Page 1624.) 

l'aragrapb VII : 
That all otber judicial officers shall be chosen by ballot, jointly by 

the senate and house of repre entatives, and, e. xcept t1le judges of the 
court of chancery, commissioned by the governor and commander in 
cbief during good behavior, but shall be removed on address of tbe 
senate and bouse of representatives. 

Constitution of 1790, Article III : 
SEc. 1. The judtcial powet• shall be vested in such superior and in­

ferior coUI·ts of law and equity as the legislature shaU frQtn time to 
time direct and establish. The judges of each shall hold thei.r coro­
wi:siona during good behavior. (Page 1631.) 

A.rtiele V: 
S~c.. 1 The bouse of repre13entatlves shall bave the ~:~ole pQwer of 

impeaching, but no impeachment shall be made unless with the concur­
rence o/. two-third~ Q! the bon e ot representatlve.s. (l?age 1632.) 

SEc. 2. All impeachments sha.ll be tried by the senate. When sitting 
tor that purpose the senators s.hall be on oath or affirmation, and no 
person shill be oonvlcted wltbout the concurren<:~ of two-thirds. of tbe 
members pre.sent. 

SEc. 3. The governor, Ueu.tena.nt-governor, and all the ctvll o1;llcers 
shall be liable to in1peachment for any misbehavior in office; bu.t judg­
ment in ~uch cas.es shall not extend further than to a removal from 
o.lltr:e and a disqualification to hold any office of hono1· trust, or profit 
under this State. '.rhe party convicted shall, ueverthefess, be liable to 
indictment, trial. judgment, and punl&bment a<:cor<ling to law. 

Article VI: 
SEc. 1. ~'he judges of the superior courts shall be elected 'by tbe 

joint ballot of both houses in the bouse of representatives. 
Constitution of 1828; tat1fted, 1828. · · · 
'I'hat the third section of the fifth article of the constitution of this 

State shall be altered to read as follows, viz :· 
" SEc, 3. ~'he governor, lleutenant~governor, and sJl c1vU o1ficers 

shall be liahl~ to impeachment fol" high crimes and misdemeanors, for 
any misbehavior in office, for corruption in procuring office, or fur any 
act which shaU degrade. their official character. aut judgment in such 
eases shall not extend further than to removal from o1fiee and d.isguaH· 
fication to hold any office ot honor, trust, or profit under tbls State. 
The party convicted shall, nevertheless, be liable to indictment, trial, 
judgment; and punishment accorning to law." (Page 1636.) 

SEQ. 4. All civil officers whose authority is limited to a single elec· 
tlon district, a !!lingle judicial district. or part of either, shall be ap­
pointed, hold their office, be removed from office. and in addition to 
liability to impeacllment may be punlShed for o1ficial misconduct in 
~i.IJ:. mannE~r as .the legislature previous to their appointment may pro-

SEc. 5. If any civil officer shall become disa'Qled from discharging the 
duties ot hi$ office. by reason of any permanent bodily or JDental in­
firmity, bfs office may be declared to be vacant by a joint resolution, 
agreed to by two-tbirds of the whole representation In each branch ot 
the legislatur.a: Provide(), That such resolution shall contain the 
grounds for the proposed removal, and before it shall pass either hou e 
a copy of it shall be· served on the o1ficer and a hearing be allowed htm. 

Constitution of 1865, Article III : 
SEc. 1. The judicial power shall be vested in such superior and infe­

rlo~ courts of law and equity as the general assembly shall !rom time 
to time direct and establish. The judges of the superior courts shall 
be elected b{: the general as&embl.y; ahall bold tbeir offices during gQ()(J 
bei~~t~fe vlages 1641-1642.} 

SEc. 2, [Same as secUon 2 of constitution of 17~0, p. 1632.1 
S~o. 3. [Same as section 3, constitution o! 1828, p. 1636.] 
SEc. 4. [Same as section 4, constitution of 1828! p. 1636, except In 

two last lines, which read " as tbe general assemb y previous to their 
appointment may provide."] · 

SEc. 5. [Page 1462.] [Same as section 5, constitution of 18281 p. 
1636.) 

Constlfl;ttlon of 1868, Article IV, " J'udiclal department:" 
SEc. 2. The supreme court shall consist of a chief justice and two 

as&ociate justices, any two of whom shall constitute a quorum. The:r 
shall be el&eted by a joint vote of the genex·al assembly for the term of 
six years. [Pa~ 1654.] · 

Article vn, •?impeachments :" 
SEc. 3. The governor and all other executive and judicial officers 

sbali be liable to impeachment, but judgment in such case shall not ex­
tend further than removal from office. 'l'be persons convicted shall, 
nevertheless, be Hable to indictment:, trial, ~nd punishment according to 
law. (Pa@S 1657-1G58.) ' 

SEC. 4. ltor any wilful neglect of duty OR OTHIDt REA.SONAlHJl! CA.USE, 
WHICH SHALL NOT BE SUFFICIE.XT GROUND OF IMl'E.ACHliUlN'r~ THE GOV­
ERNOR shall remove any executive o1· judicial officer on the address of 
two-thirds o! each house of the general assembly ~ Provided, Th.at the 
cause o1· causes for which said removal may be required shall be stated 
at length in such address and entered on the journals. of each bou (}: 
And J)rovided further~ That tbe officer intended to be removed shall be 
notified of such cause or causes and shall be admitted to a hearing in 
his own defense. before any vote for such address, anti in an cases the 
votes shall be taken by yeas and nays and be entered on t.o.e journals 
of each house, respectively. · ~ 

GEOBGU. 
Constitution of 1798, Article III : 
SECTION 1. The judges of the superior court shall be f>lecttd for the 

term of three years, removable by the governor on the address of two­
thirds of both houses for that purpose, or by impeachment aud convlc:. 
tion thereon. (Page 393.) 

SEc. 4. Justices oi the inferior courts shall be appointed by the gen­
eral assembly and be CQmmissioned by the governor, and shall hold 
their commissions during good behavior or as Ion~ as they respectively 
reside in the rounty :tor which they ball be appoJnte<l, unii:'Ss removed 
by sentence ou impeachment, or by the governor on the addr~s of two­
thirda o:t: each branch of the gene raJ assembly. 

Constitution of 1835, Article III : 
SECTION 1. The supreme court shall consist of three judges, who shall 

be elected by the legislature for such term of years ·as shall be pre­
scribed by law, and shall continue In office until their successors shall 
be elected and qualified, removable by the governor on the address ot 
two-thirds of both branches of the general assembly for that purpose, 
or by impeachment and conviction thereon . . • • • The judges of 
the .superior cour:t shall be elected for the term ot four years, and shall 
continue in office until their successors shall be elected and qualified, 
removable by the governor on the address. ot two-thirds of both brancbes 
ot the general assembly tor that purpose, Q.f by impeacbment and con-
viction thereon. (Page 399.) · · 

Constitution of 1865, Article IV: 
SECTION l. The supreme court shall constst ot three judges, who shall 

be elected by tbe general assembly for such term of years, not less than 
six, as shall be prescribed by law, and shall continue in office until thelr 
successors shall be elected and qualified; removable by the governor 
on the address o:f two-thirds of each branch of the general assembly or 
py impeachment and conviction thereon. {Pp. 408--409.) 

SEc. 2, The judges ot the superior courts removable by the governor 
on the addTess of two-tbi.rds of each brancb o! tbe general assembly or 
by impeachment and conviction thereon. 

Constitution of 1868, Article III : 
SEc. 2. 'l'be senate shall have the sole power to try lmpeacitments. 

When sitting for that pm·pose the members shall be on oath or aftlrma­
tion, and shall be presided over by one of the judges of the Sut>reme 

... 
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court, selected for. that purpose by a viva voce vote of the senate; and 
no person shall be convicted without the concurrence of two-thirds of 
the members present. Judgments in cases of impeachments shall not 
extend further than removals from office and disqualification to hold 
and enjoy any office of honor, trust, or profit within this State; but the 
party convicted shall, nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment according to law. (P. 416.) 

Constitution of 1868, Article V: 
SEc. 9. '.rhe judges of the supreme and superior court, the attorneyJ 

general, solicitors-general, and the district judges and attorneys shall be 
appointed by the governor, with the advice and consent of the senate, 
and shall be removable by the governor on the address of two-thirds of 
each branch of the general assembly, or by impeachment and conviction 
thereon. (Page 421.) 

STATES ADMITTED AllTFJR THE ORIGINAL THIRTEEN. 
ALABAMA. 

Constitution of 1819, Article V, "Judiciary department: " 
SEc. 12. Chancellors, judges of the supreme court (judges of the cir­

cuit courts, and judges of the inferior courts), shall be elected by joint 
vote of both houses of the general assembly. (Page 40.) 

SEc. 13. The judges of the several courts in this State shall hold 
their offices during good behavior; and for willful neglect of duty, or 
other reasonable cause, WHICH SHALL NOT BE SUFFICIENT GROUND FOR 
IMPEACHME"NT, the governor shall remove any of them, on the address 
of two-thirds of each house of the general assembly~ Provi ded, how­
ever, That the cause or causes for which such removal shall be re­
guired shall be stated at length in such address and entered on the 
journal of each house : And provided fur·ther, That the cause or causes 
shall be notified to the judge so intended to be removed, and he shall 
be admitted to a hearing in his own defense, before any vote for such 
address shall pass ; . and in all such cases the vote shall be taken by 
yeas and nays and entered on the journals of each house, respectively. 

hfPEACHMENTS.-SEc. 3. The governor and all civil officers shall be 
liable to impeachment for any misdemeanor in office, but judgment in 
such cases shall not extend further than removal from office and to 
disqualification to hold any office of honor, trust, or profit under the 
State; but the party convicted shall, nevertheless, be liable and sub­
ject to indictment, trial, and punishment according to law. 

Constitution of 1865, Article VI, " Judicial department: " 
• • • for any willful neglect of duty, or any other reasonable 

cause, which shall not be a sufficient ground of impeachment, the gov­
ernor shall remove any judge on the addt·ess of two-thirds of each 
house of the general assembly : Prov-~ded, That the cause or causes for 
which said removal may be required shall be stated at length in such 
address and entered on the journals of each house: And provided fur­
ther, That the judge intended to be removed shall be notified of such 
cause or causes, and shall be admitted to a hearing in his own defense, 
before any vote for such address; and in all such cases the vote shall be 
taken by yeas and nays and be entered on the journals of 'each house, 
respectively. (Page 68.) 

Article VII: 
SEc. 7. All civil officers of the State, whether elected by the people 

or _by the general assembly or appointed by the governor, shall be liable 
to impeachment for any f11isdemeanor in office ; but judgment in such 
cases shall not extend further than removal from office and disqualifi­
cation to hold any office· of honor, trust, or profit under the State; but 
the party convicteg shall, nevertheless, be liable and subject to indict­
ment, trial, and punishment according to law. (Page 59.) 

Constitution of 1867, Article IV: 
SEC. 23. All State officers may be impeached for any misdemeanor in 

office, but judgment shall not extend further than removal from office 
and disqualification to hold office under the authority of this State. 
The party impeached, whether convicted or no, shall be liable to in­
dictment, trial, and judgment according to law. (Page 65.) 

Constitution of 186i, Article VI: 
SEC. 12. • • • For any wilful neglect of daty, or any other 

reasonable cause WHICH SHALL NOT BE A. SUFFICIENT GROUND OF IM­
PEACHMENT, the governor shall remove any judge on the address of 
two-thirds of each house of the general assembly : Prov ided, Th'b.t the 
cause or causes for which said removal may be required shall be stated 
at length in such address and entered on the journals of each house: 
.4.nd provided further, That the judge intended to be removed shall be 
notified of such cause or causes, and shall be admitted to a hearing in 
his own defense before any vote for such address ; and in all such cases 
the vote shall be taken by yeas and nays, and be entered on the iournal 
of each house respectively. (Page 68.) v 

Constitution of 1875, Article VII, " Impeachment:" 
·- SEC. 1. The governor, secretary of state, auditor, treasurer, attorney­
general, superintendent of education, and judges of the supreme court 
may be removed from office for wilful neglect of duty, corruption in 
office, habitual drunkenness. incompetency, or any offense involving 
moral turpitude while in office, or committed under color thereof or 
connected therewith, by the senate sitting as a court for that purpose, 
under oath or affirmation, on articles or charges preferred by the house 
of representatives. (Page 89.) . 

SEc. 2. The chancellors, judges of the circuit courts, judges of tl.e 
probate courts, solicitors of the circuits, and judges of inferior courts 
trom which an appeal may be taken directly to the supreme court, may 
be removed from office for any of the causes specified in the preceding 
section, by the supreme court, under such regulations as may be pre­
scribed by law. 

ARKANSAS. 
. Constitution of 1836, Article IV : 
SEc. 26. The governor, secretary of state, auditor, treasurer, and aU 

the judges of the supreme, circuit, and inferior courts of law and 
equity, and ' the prosecuting attorneys for the State shall be liable to 
Impeachment for any malpractice or misdemeanor in office; but judg­
ment in such cases shall not extend further than removal from office 
nnd disqualification to hold any office of honor, trust, or profit under this 
State. 'l'he party impeached, wbether convicted or acquitted, shall 
nevertheless be liable to be indicted, tried, and punished according to 
law. (Page 106.) 

SEC. 27. • • • and for reasonable causes, WHICH SHALL NOT ·BE 
.SUFFICIENT GBOUND OF IMPEACHMENT, the govet·nor shall, on the joint 
address of two-thirds of each branch of a legislature, remove from 
office the judges of the supreme and inferior courts: Provided, The 
cause or causes of removal be spread on the journals and the party 
charged be notified of the same and heard by himself and counsel before 
the vote is finally taken and decided. 

Constitution of 1864, Article IV : 
SEc. 24. (Page 125.) [Same as section 26, constitution of 1836, 

p. 106.] 

SEc. 25. [Same as section 27, same constitution, p. 106.] 
Constitution of 1868, Article VII : · 
SEC. 2. (Page 143.) '.rhe governor and all other civil officers under 

this State, etc. r Same as section 3, constitution Alabama, 1819, p. 40.] 
Constitution of 18i4, Article XV : 
SEC. 1. 'l'he governor, and all State officers, judges of the supreme 

and circuit courts, chancellors, and prosecuting attorneys shall ·be 
Hable to impeachment for high crimes and misdemeanors and gross 
misconduct in offir:e, but the judgment shall go no further than removal 
from office and disqualification to hold any office of honor, trust. or 
profit under this Stat~. An impeachment, whether successful or not, 
shall be no bar to an indictment. -

SEc. 3. '£he governor, upon the joint address of two-thirds of all the 
members elected to each . house of the general assembly, for good ca.n.se 
may remove the auditor, treasurer, secretary of state, attorney-general, 
judges of the supreme and circuit courts, chancellors, and prosecuting 
attorneys. (Page 174.) 

CALIFORNIA. 
Constitution of 1849, Article IV : 
SEc. 19. The governor, lieutenant-governor, secretary of state, comp­

troller, treasurer, attorney-general, surveyor-general, justices of the 
supreme court, and judges of the district court s shall be liable to im­
peachment for any misdemeanor in office; but jndgment in such cases 
shall extend only to removal from office and disqualification to hold 
any office of honor, trust, or profit under the State; but the part[ 
convicted or acquitted shall nevertheless be liable to indictment, tria , 
and punishment according to law. All other civil officers shall be tried 
for misdemeanor in office in such manner as the legislature may pro­
vide. (Page 198.) 

COLORADO. 
Constitution of 1876, Article XIII : 
SEc. 2. The governor and other State and judicial officers, except 

county judges and justices of the peace, shall be liable to impeachment 
~or high crimes or misdemeanors or malfeasance in office, but judgment 
m ~uch cases shall only extend to removal from office and disqualifi­
catiOn to hold any office of honor, trust, or profit in tho State. The 
party, whether convicted or acquitted, shall, nevertheless, be liable to 
prosecution, trial, judgment, and punishment according to law. 

SEc. 3. All officers not liable to impeachment shall be subject to re­
moval for misconduct or malfeasance in office in such manner as may 
be provided by law. (Page 241.) 

FLORIDA .. 
Constitution of 1838, Article V : 
SEc. 12. • • • and at the expiration of five years the justices of 

the supreme court and the judges of the circuit courts shall be elected 
for the term of and during their good behavior, and for wilful neglect 
Of duty, or other reasonable cause, WHICH SHALL NOT BE SUFFICI:;]!>fT 
GROUND FOR IMPEACHMENT, the governor shall remove any of them on 
t~e address of two-thirds of each bouse of the general assembly : Pro­
Vldcd, h01cever, 'l'hat the cause or causes shall be stated at length in 
such address and entered on the journal of each house: And provided 
further, That the cause or causes shall be notified to the judge so in­
tended to lle removed, and he shall be admitted to a hearing in his own 
defense before any vote for such address shall pass ; and in such cases 
the vote shall be taken by yeas and nays and entered on the journals 
of each house, respectively. (Page 322.) 

Constitution of 1838, Article VI : 
SEc. 22. (Page 325.) LSame as section 3, "Impeachments" Ala· 

ba.ma constitution of 1819.] ' 
Constitution of 1865, Article V : . 
S!£C. 10. There shall be appointed by the governor, by and with the 

a!Iv1ce and consent of the senat~, a chief justice and two associate jus­
tices of the supreme court of th1s State, who shall reside in this State 
and hold ~heir office for the term of six years from their appointment and 
co!lfir!Dation, unless sooner re~oved under the provisions of this con­
stitutwn for the removal of JUdges by address or impeachment · and 
for wilful ne.glect of duty, or other RJ.lASONABLE CAUSE, WHICH SHALL 
NOT BE SUFFICIE::-iT GROUND FOR IMPEA~HMENT, the governor shall re­
move any _of them ('n the address of two-thirds of the general assem­
bly: Pro-v"tded, howet·er, That the cause or causes shall be notified to 
the judge so intended to be removed, and he shall be admitted to a · 
hearing in his own defense before any vote for such removal shall pass, 
and in such case the vote shall be taken by yeas and nays and entered 
on the jo,urnal of each house, respectively, and in case of the appoint­
ment to till a vacancy in said offices the person so appointed shall only 
ho~t\.ffci~e -Jf~ the unexpired term of his predecessor. (Page 339.) 

SEc." 18. (Page 341.) [Same as section 3, "Impeachments" Ala-
bama constitution of 1819, p. 40.] ' 

Constitution of 1868, -Article V : 
SEc. 28. The governor, lieutenant-governor, members of the cabinet . 

justices of the supreme court, and judges of the circuit court shall be 
liable to impeachment for any misdemeanor in office; but judgment in 
such <;ases shall extend only to removal from office and disqualification 
to hold an~ office of ho~or, trust, or profit under the State; but the 
party conv1cted or acqu1tted shall, nevertheless, be liable to indict­
ment, trial, and punishment according to law. All other officers who 
shall have been appointed to office by the governor, and by and with the 
consent of the senate, may be removed from office upon the recommenda­
tion of the governor and consent of the senate, but they shall never­
theless be liable to indictment, trial, and punishment according to law 
for any misdemeanor in office. All other civil officers shall be tried for 
misdeme~nors in office in such manner as the legislature may provid-e • 
(Page 3ol.) · 

Article XVII : 
SEC. 9. In addition to other crimes and misdemeanors for which an 

officer may be impeached and tried shall be inciuded drunkenness and 
other dissipations. Incompetency, malfeasance in office, gambling or 
any conduct detrimental to good morals shall be considered sumc'ient 
cause for impeachment and conviction. Any officer, when impeached by 
the assembly, shall be deemed under arrest and shall be disqualified 
from performin.g any of the duties of bls office until acquitted by the 
senate. But all.y officer so impeached and in arrest may demand his 
trial by the senate within ten days of the date of his impeachment • 
(Page 361.) 

Constitution of 1868, Article IX: 
That the foLlowing portion of section 9, Article XVII, of the consti­

tution is hereby abrogated : 
"Any officer when impeached by the assembly shall be deemed under 

arrest and shall be disqualified from performing any of the duties of 
his office until acquitted by the senate; but any officer so impeached 
and in arrest may demand his trial by the senate within one year from 
the. date of his impeachment." (Page 365.) 
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Constitution of 1889, Article V: 
SEc. 3. The coQ.rt for the trial of impeachments shall be the senate. 

A majority of the members elected shall be necessary to a quorum, and 
the judgment shall not extend beyond removal from and disqualification 
to hold office in this State; but the ~arty shall be liable to inqictment 
and punishment according to law. (Page 469.) 

SEC. 4. The house of representatives solely shall have the power of 
impeachment. No person shall be convicted without the concurrence 
of two-thirds of the senators elected. 

ILLINOIS. 
Constitution of 1818, Article II: 
SEc. 23. (Page 441.) The governor and all other civil officers under 

this State, etc. [same as section 3, constitution of Alabama, 1819, 
page 40]. 

Article IV: 
SEc. 5. The judges of the inferior courts shall hold their offices dur­

Ing good behavior, but for ANY REASONABLE CAUSE WHICH SHALL NOT 
BE SUFFICIENT GROUND FOR IMPEACHME..."<T, both the judges of the Sll· _ 
preme and inferior courts shall be removed from office on the address 
of two-thirds of each branch of the general assembly: Provided alw ays, 
•.rhat no member of either house of the general assemblf nor any person 
connected with a member by consanguinity or affinity shall be ap­
pointed to fill the vacancy occasioned by such removaL (Page 444.) 
. Constitution of 1848, Article II: 

SEc. 28. The governor, and other ~ivil officers. under this State, shall 
be liable to impeachment fm· any Illlsdemeanor m office ; but judgment 
in such cases shall not extend further than to removal from office and 
disqualification to hold any · office of honor, profit, or trust under this 
State. Th.e party, whether convicted or. acquitteq., shall, nevert~eless, 
be liable to indictment, trial, judgment, and pumshment accordrng to 
law. (Page 452.) 

Constitution of 1848, Article V : 
SEc. 12. For any reasonable cause, to be entered on the journals of 

each house, WHICH SHALL NOT BE A SUFFICIENT GROUND FOR IMPEACH­
MENT, both justices of the supreme court and judge~ of the circuit court 
shall be removed from office on the vote of two-thuds of the members 
elected to each branch of the general assembly: Provided always, That 
no member of either house of the general assembly shall be eligible to 
fill the vacancy occasioned by such removal: Provided also, That no 
removal shall be made unless the justice or judge complained of shall 
have been served with a copy of the complaint against him and shall 
have an opportunity of being heard in his defense. (Page 460.) 

Constitution of 1870, Article IV: 
SEC. 24. The house of representatives shall have the sole power of 

Impeachment, but a majority of all the members elected must concur 
therein. All impeachments shall be tried by the senate, and, when sit­
tin"' for that purpose, the senators shall be upon oath, or affirmation, 
to do justice accordin~ to law and evidence. When the governor of the 
State is tried, the chief justice shall preside. No person shall be con­
victed without the concurrence of two-thirds of the senators elected. 
But jud!mlent In such cases shall not extend further than removal 
from office and disqualification to hold any office of honor, profit, or 
trust under the government of this State. The party, whether con­
victed or acquitted, shall, nevertheless, be llable to prosecution, trial, 
judgment, and punishment according to law. .(Page 476.) 

SEC 15. The governor and all civil officers of this State shall be 
liable 'to impeachment for any misdemeanor in this State. (Page 478.) 

I~ DIANA. 
Constitution of 1816, Article III : 
SEc. 24. The governor and all civil officers of this State shall be re­

. moyed from office on impeachment for, and conviction of, treason, brib­
ery or other high crimes and misdemeanors; but judgment in such 
cases shall not extend, etc. [Same as iJl other sections.] (Page 503.) 

Constitution of 1851, Article VI : · 
SEc. 7. All State officers shall, fo!-' crime, incapacity, or negligence, 

be liable to be removed from office, e1ther by Impeachment by the house 
of representatives; to be tried by the senate, or by a joint resolution 
of the general assembly, two-thirds of the members elected to each 
ltranch voting in either case therefor. (Page 520.) 

SEC. 12. Any judge or prosecuting -attorney who shall have been con­
victed of corruption or other high crime may, Qil information, in the 
name of the State, be removed from office by the supreme court, or in 
such other manner as may be prescribed by law. (Page 521.) 

IOWA. 
Constitution of 1846, Article III : 
SEC 20. (Page 540.) The governor, judges of the supreme and dis­

trict courts, and other State offic'ers shall be liable to impeachment for 
any misdemeanor or malfeasance in office, etc. [Same as Florida con­
stitution, 1868, Article V, p. 351.] 

Constitution of 1857 : 
SEc . .20. (Page 556.) [Same as section 20, Iowa constitution of 1846. 

Article III, p. 540.] 
K.A..~SAS. 

Constitution of 1855, Article VI : 
SEc. 16. Judges may be removed from office by concurrent resolu­

tion of both houses of the general assembly, if two-thirds of the mem· 
bers elected to each house concur therein ; but no such removal shall 
be made upon complaint, the substance of which shall be entered upon 
the Journal, nor until the party charged shall have h"ad notice thereof 
and an opportunity to be heard. (Page 588.) 

Constitution of 1857, Article VI: . 
SEc. 23. (Page 605.) The governor and all civil officers, etc. [same 

as in constitution of Illinois of 1848, Article II, section 28, page 452]. 
Constitution of 1858, Article IV : . 
SEc. 22. (Page 618.) [Same as Illinois constitution, section 28, 

page 452.] ~ 
Article VI: 
·SEc. 14. Judges may be removed- from office by concurrent resolution 

of both houses of the general assembly, if two-thirds of the members 
elected to each house concur therein ; but no such removal shall be 
made except upon complaint, the substance of which shall be entered 
upon 'the Journal, nor until the party charged shall have notice thereof 
and an opportunity to be heard. 

Constitution of 1859, Article II : 
SEc. 28. The governor and all other offieers under this constitution 

shall be subject to impeachment for any misdemeanor in office, etc., as 
In other sections. (Page 634.) 

Article lii, section 15: 
Justices of the supreme court and judges of the district court may 

be removed from offi ·e by resolution of both houses, if two-thirds of 

the members of each house concm'. But no such removal shall be made, 
etc. [Same as section 14, constitution Illinois, p. 452.] 

KENTCCKY. 
Constitution of 1792 : -
Article IV. (Page 651.) [Same as section 3, constitution of Ala-

bama, p. 40.] · 
Article v. 'l.'he judges of both the supreme and Inferior courts shall 

hold their offices during good behavior; but, for ANY REASONABLE CAUSE, 
WHICH SHALL NOT BE SUFFICIENT GROUND OF IMPEACHMENT, the gOV• 
ernor may remove any_ of them on the address of two-thirds of each 
branch of· the legislature. 

Constitution of 1799, Article IV: 
SEc. 3. lPage 662.) [Same as section 13, Alabama constitution, p. 

40.] 
Article V, page 663, section 3. [Same as section 3, Alabama consti­

tution of 1819, p. 40.] 
Constitution of 1850, Article IV: 
SEC. 3. For any reasonable cause the governor shall remove any of 

them on the address of two-thirds of each house of the general assembly : 
Provided, • howe-ver, That the cause or causes for which such removal 
may be required . shall be stated at length In such address and on the 
journal of each house. (Page 675.) 

Constitution of 1850, Article V : 
SEc. 3. (Page 678.) [Same as section 3, constitution of Alabama of 

1819, p. 40.] 
LOUISIANA, 

Constitution of 1812, Article IV: 
SEc. 5. The judges, both of the supreme and inferior courts, shall 

hold their offices during good behavior; but, for ANY REASONABLE CAUSE, 
WHICH SHALL NOT BE SUFFICIENT GROUNDS FOR U1PEACHM.ENT, the gov­
ernor shall remove any of them on the address of three-fourths of each 
house of the ~eneral assembly: Pr.Qvided, howeve-r, That the cause or 
causes for which such removal may be required shall be stated at length 
in the address and inserted on the journal of each house. (Page 705.) 

A..rtlcle V: 
SEc. 3. (Page 705.) [Same as section 3, Alabama constitution, 

1819, p. 40.] 
Constitution of 1845, Title IV: 
ART. 73. The judges of all courts shall be liable to impeachment; 

but, for ANY REASO~ABLE CAUSE, WHICH SHALL NOT BE SUFFICIENT 
GROUNDS FOR IMPEACHME:NT, the governor shall remove any of them on 
the address of three-fourths of the members present of each house of the 
general assembly. In every such case the cause or causes for which 
such removal may be required shall be stated at length in tbe address 
and inserted in the journal of each house. (Page 718.) 

Title V: 
ART. 86. Judgments in cases of impeachment shall extend only to 

removal from office and disqualification from holding any office of honor, 
trust, or profit under this State ; but the parties convicted shall, never­
theless, be subject to indictment, trial, and punishment, according to 
law. (Page 719.) 

ART. 87. All officers against whom articles of impeachment may be 
preferred shall be sus.11ended from the exercise of their functions during 
the pendency of such 1mpeachment. The appointing power may make a 
provisional appointment to replace any suspended officer until the de­
cision of the impeachment: 

ART. 88. The legislature shall provide by law for the trial, punish­
ment, and removal from office of all other officers of the State by 
kdictment or otherwise. 

Constitution of 1852, Title IV: , 
ART. 73. (Page 732.) [Same as article 73, Louisiana constitution of 

1845, page 718.] Title V :. c 

ARTS. 87, 88, 89. (Page 733.) [All same as articles 86, 87, and 88 
of Louisiana constitution of 1845, page 718.] , 

Constitution of 1864, Title V : 
ART. 77. The judges of all courts shall be liable to impeachment; 

but for ANY REASONABLE CAUSE WHICH SHALL NOT BE SUFFICIENT 
GIWUNDS FOR IMPEACHMENT the governor shall remove any of them on 
the address of a majority of the members elected to each house of the 
general assembly. In every such case the cause or causes for which 
such removal may be required shall be stated at length in the address 
and inserted in the journal of each house. (Page 747.) 

Title VI: 
ARTS. 87, 88, 89. (Page 748.) [Same as articles 86, 87, 88 . of 

Louisiana constitution of 1845, page 718.] 
Constitution of 1868, Title IV : 
AnT. 81. The judges of all courts shall be liable to impeachment for 

crimes and misdemeanors. For any reasonable cause the governor shall 
remove any of them, etc. [Same as article 77, page 747, constitution 
1864.] · (Page 763.) 

Title V: 
ART. 97. (Page 765.) [Same as article 86, Title V, page 719, Louisi-

ana constitution of 1845.] · 
:UAINE. 

Constitution of 1820, Article IV, part 2 : 
·SEc. 7. The senate shall have the sole power to try all impeachments, 

and, when sitting for that purpose, shall be on oath or affirmation, and 
no person shall be convicted. without the concurrence of two-thirds o.f 
the members present. Their judgment, however, shall not eXtend fur­
ther than to reiJloval from owce and dlsquall.ficatlon. [Same as other 
like sections. J Page 793.) 

Article IX: 
SEc. 5. Every person holding any civil office under this State may be 

removed, by impeachment, for misdemeanor in office ; and every person 
holding any office may be removed by the governor, with the advice of 
the council, on the address of both branches of the legislature. But, 
before such address shall pass either house, the causes of removal shall 
be stated and entered on the journal of the house in which it originated. 
and a copy thereof served on the person in office, that he may be ad­
mitted to a hearing in hi.s defense. (Page 798.) 

Constitution of 1820, amended 1839, Article lii : 
AU judicial officers now In office, or who may be hereafter appointed, 

shall, from and after the 1st day of March, in the year 1840, hold their 
offices for the term of seven years from the time of their respectiye 
appointments (unless sooner removed by impeachment or by address of 
both branches of the legislature to the executive) and no longer, unless 
reappointed thereto. (Page 804.) · 

MICHIGAN. 
Constitution of 1835, Article VIII: 
SEc. 1. The house of representatives shall have the sole power o.f 

impeaching all civil offi~ers of the State for corrupt conduct in office o:t 



,, 

3040 CONGRESSIONAL RECORD-SENATE. . FEBRU.A.R~ 22, . 

for crimes and misdemeanors; but a majority of all the mE.>mbers elected 
shall be necessary to direct an impeachment. (Page 989.) 

SEc. 2. • • • judgment, in cases of impeachment, shall not ex· 
tend further than to removal from office; but the party · convicted sl!all 
be 11able to indictment and punishment according to law. 

SEC. 3. FOR ANY REASO~ABLE CAUSE, WHICH SHALL NOT BE SUFFI­
CIEN'l' GROUND FOR THE IMPEACHMENT OF THE JUDGES OF ANY OF THE 
couRTS, the governor shall remove any of them on the address of two­
thirds of each branch of the legislature; but the cause or causes for 
which such removal may be required shall be stated at length in the 
address. - -

Constitution of 1850, Article XII: 
SEc. 1. The house of representatives . shall have the sole power of 

impeaching civil officers for corrupt conduct in office, or for crimes and 
misdemeanors. (Page 1006.) . 

Constitution of 1850, Article XII : 
. SEc. 2. • • • judgment, in case of impeachment, shall not ex­

tend further than removal from office·; but the plll'ty convicted shall be 
liable to punishment according to law. (Page 100G.) 

SF.c. 4. No judicial officer shall exercise his office after an impeach-
ment is directed until he is acquitted. · 

SEC. 5. The governor may make a provisional appointment to fill a 
vacancy occasioned by the suspension of an officer until he shall be 
acquitted, or until after the election and qualification of a successor. 

SEC. 6. FOR REASONABLE CAUSE, WHICH SHALT~ NOT BE SUFFICIEXT 
GROUND FOR THE IMPEACHME.NT OF A JUDGE, the governor shall remove 
him on a concurrent resolution of two-thirds of the members elected to 
each -house of the legislature; but the cause for which such removal is 
required shall be stated at length in such resolution. 

MINNESOTA. 
Constitution of 1857, Article XIII ; " Impeachment and removal from 

office:" 
SEC. 1. The governor, secretar7 of state, treasurer, auditor, attorney­

general, and the judges of the supreme and district courts may be im­
peached for corrupt conduct in office, or for crimes and misdemeanors ; 
but judgment in such case shall not extend further than to removal 
from office, etc., as in other sections. · (Page 1040.) . 

SEc. 2. The legislature of this State may provide for the removal of 
~~~:~~~eo~fc'f:eiir~~tl~~ce for malfeasance or nonfeasance in the per-

SEC. 3. No officer shall exercise the duties of his office after he shall 
have been impeached and before his acquittal. 

MISSISSIPPI. 
Constitution of 1817, Article V: 
SEc. 9. (Page 1062.) [Same as section 13, constitution Alabama, 

p. 40.] 
SEc. 3. [Same as section 3, Alabama constitution, p. 40.] 
Constitution of 1832, Article IV : 
SEc. 27. (Page 1073.) The judges of the several courts of this State, 

for willful neglect of duty or other reasonable cause, shall be removed 
by the governor on the address of two-thirds of both houses of the leg­
islature; the address to be joint vote of both houses. The cause or 
causes for which such removal shall be required, etc. [Like Article VI, 
constitution Alabama of 1865, p. 58.] 

Constitution of 1832 Article VI : 
SEC. 3. (l'age 1076.) [Same as section 3, Alabama constitution of 

1819, p. 40.] 
Constitution of 1868, Article IV: 
SEc. 28. The governor and all other civil officers under this State 

shall be liable to impeachment for treason, bribery, or any high 
crime or misdemeanor in office. (Page 1085.) 

SEC. 30. Jud2:ments in such cases shall not extend further than 
removal from cffice and disqualification to bold any office of honor, etc., 
as iu otl!er sections. 

SEc. 31. l Same as section 2i of Arkansas constitution of 1836, p. 
106.] 

MISSOURI. 

Constitution of i820, Article· III : 
SEc. 29. (Page 1108.) [Same as section 26, Article IV, Arkansas 

constitution, 1836, p. 106.] 
Article V: 
SEc. 16. Any judge of the supreme court, or of the circuit court, or 

the chancellor, may be removed from office on the address of two­
thirds of each house of the general assembly to the governor for that 
purpose, but each house shall state on its respective journal the cause 
for which it shall wish the removal of such judge or chancellor, and 
give him notice thereof, and he shall have the right to be heard in his 
defense in such manner as the general assembly shall by law direct; 
but no jud~;e or chancellor shall be removed in this manner for any 
cause for which be might have been impeached. 

Constitution of 1865. Article VI : 
SEC. 19 (p. 1151). [Same as section 16, Article V, constitution 1820, 

p. l~~~il VII : 
SEc. 1. (p. 1152). [Same as section 19, constitution 1849, Cali­

fornia, p. 198.] 
Constitution of 1875, Article VI : · 
SEC. 1. The governor, lieutenant-governor, secretary of state, State 

auditor, State treasurer, attorney-general, superintendent of public 
schools, and judges of the supreme, circuit, and criminal cou1·ts, and of 
the St. Louis court of appeals shall be liable to impeachment for high 
crimes or misdemeanors, and for misconduct, habits of drunkenness, or 
oppression in office. (Page 1182.) 

MONTA 'A. 

Constitution of 1889, Article V: 
SEc. 17. The governor and other State and judicial officers, except 

justices of the peace, shall be liable to impeachment for high crimes and 
misdemeanors or malfeasance in offi.ce, but judgment in such cases shall 
only extend to removal from office and disqualification to hold any office 
of honor, trust, or profit under the laws of the State. The party, 
whether convicted or acquitted, shall, nevertheless, be liable to prosecu­
tion, trial, judgment, and punishment according to law. tPa_ge 1206.) -

SEC. 18 . .All officers not liable to impeachment shall be subJect to re­
moval for misconduct or malfeasance in office in such manner as may 
be provided by Ia w. 

NEBRASKA. 

Constitution of 1866, Article II : 
SEC. 29. '.rhe governor, secretary of state, auditor, tr~asurer, and 

judges of the supreme and di-strict court shall be liable to Impeachment 
tor any misdemeanor in office, etc., as in other sectio.ns. (Page 1207.) 

Constitution of 1875, Article III : 
SEC. 14. The senate and house of representatives in joint convention 

shall have the sole power of impeachment; but a majority of the mem­
bers elected must concur therein. • • • A notice of an impeach­
ment of any officer other than a justice of the supreme court shall be 
forthwith served upon the chief justice by the secretary of the senate, 
who shall thereupon call a session of the supreme court to meet at the 
capital within . ten days after such notice to try the impeachment. A 
notice of an impeachment of a justice of the supreme court shall be 
served by the secretary of the senate upon the judge of the judicial 
district within which the capital is located, and he thereupon shall 
notify all the judges of the district court in the State to meet with him 
within thirty days at the capital to sit as a court to try such impeach­
ment, which court shall organize by electing one of its members to 
preside. (Page 1217.) 

NEVADA • 
Constitution of 1864, Article VII: , 
SEc. 2. The governor and other State and judicial officers, except jus­

tices of the peace, shall be liable to impeachment for misdemeanor or 
malfeasance in office. (Page 1257.) 

SEc. 3. [Same as section 12, Illinois constitution, 1848, p. 460.] 
NORTH DAKOTA. 

Constitution, Article XIV : 
SEC. 196. 'l'he governor and other State and judicial offic~rs, except 

county judges, justices of the peace, and police magistrates, shall be 
liable to impeachment for habitual drunkenness, crimes, corrupt con; 
duct, or malfeasance or misdemeanor in office, but judgment in such 
cases shall not extend further than removal from office and disquallfica-
tion, etc., as in other sections. (Page 127.) · 

SEc. 197. All officers not liable to impeachment shall be subject to 
removal for misconduct, malfeasance, crime, or misdemeanor in office, 
or for habitual drunkenness or gross incompetency, in such manner as 
may be provided by law. 

OHIO. 
Constitution of 1802, Article I : 
SEc. 24. (Page H57.) [Same as section 3, Alabama constitution, 

1819, p. 40.] 
Constitution of 1851, Article II : . 
SEc. 24. (Page 1468.) The governor, judges, and all Rtate officers 

may be impeached for any misdemeanor in office, etc., as in other sec­
tions. 

Constitution of 1851, Article IV: 
SEc. 17. (Page 1472.) [Same as section 16, Kansas constitution of 

1855, p. 588:] 
OREGO~. 

Constitution of 1857, Article VII: _ 
SEc. 19. Public officers shall not be impeached; but incompetency, 

corruption, malfeasance, or delinquency in office may be tried in the 
same manner as criminal" oft'enses, and judgment may be glven of dis~ 
missal from office, and such further punishment as may have been pre­
scribed by law.· (Page 1.501.) . . 

SEc. 20. The governor may reln.ove from office a judge of the supreme ­
court or prosecuting attorney, upon the joint resolution of the legis­
lative assembly in which two-thirds of the members elected to each 
house shall concur, for incompetency, corruption, malfeasaP.ce, or de­
linquency in office, or other sufficient cause, stated in such resolution. -

SOUTH DAKOTA. 
Constitution of 1890, Article XVI : 
SEcs. 3 and 4. (Page 393.) [Like sections 196 and 197 of consti­

tution of North Dakota, p. 127.] 
TE1o."NES SEE. 

Constitution of 1796, Article IV : 
SEc. 4. The governor and all civil officers under this 'State shall be 

liable to impeachme.nt fo1· any misdemeanor in office. (Page 1671.) 
Constitution of 1834, Article V : 
SEc. 4. The governor, judges of the supreme court, judges of inferior 

courts, chancellors, attorneys for the State, and secretary of state shall 
be liable to impeachment whenever they may, in the opinion of the 
house of representatives, commit any crime in their official capacity 
which may require disqualification. _ . 

SEc. 6. Judges and attorneys for the State may be removed from 
office by a concurrent vote of both houses of the general assembly, each 
house voting separately ; but two-th,rds of all the members elected to 
each house must concur in such vote. (Page 1683.) 

Constitution of 1 70, Article V : 
SEC. 4. (P. 1703.) [Same as section 4, constitution of 1834, p. 

1683.] . 
Article VI: 
SEc. 6. Judges and attorneys for the State may be removed from office 

by a concurrent vote of both houses of the general assembly, each house 
voting separately, etc., same as section 6 immediately preceding. (Page 
1704.) ' 

TEXAS. 

Constitution of 1836, Article VI : 
SEC. 16. The president, vice-president, and all civil officers of the 

Republic shall be removable from office by impeachment for, and on con­
viction of, treason, bribery, and other high crimes and misdemeanors. 
(Page 1759.) 

Constitution of 1845, Article IV: 
SEC. 8. (Page 1772.) [Same as section 13, Alabama constitution, 

1819, p. 40.] 
Article IX: 
SEC. 1. The power of impeachment shall be vested In the honsc of 

r~presentatives. (Page 1780.) 
SEc. 2. Impeachments of the governor, lieutenant-governor, attorney­

general, secretary of state, treasurer, comptroller, and of the judges of 
the distriCt courts shall be tried by the senate. 

SEc. 3. Impeachments of judges of the supreme court shall be triell 
by the senate. 

Constitution of 1866, Article IV: 
SEc. 11. The judges of the supreme and district courts shall be re­

moved by the governor, on the address of two-thirds of each house_ of 
the legislature, for wilful neglect of "duty or other reasonable cause, 
WHICH SH.A.LL NOT BE SUFFICIENT GROUND FOR IMPE.4CHME:'<'l': Provided, 
ho-wever, That the cause or causes for which such removal ~:shall be re· 
quired shall be stated at length in such address and entered on the jou-r­
nals of each house: And p1·ovi<led further, That the cause or causes 
shall be notified to the judge so intended to be removed ; and he shall bo 
admitted to a hearing in his own defense before any vote for such 
address shall pass. And in all such cases the v,ote shall be taken. b7 
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yeas· and nays and entered on the journals of each house, respectively. 
(Page 1790.) · 

Article IX: 
SEcs. 2 and 3. {Page 1798.) [Same as sections 2 and 3, constitu­

tion of 1845, p. 1780.] . 
Constitution of 1868, Article V: J 
SEc. 10. (Page 1812.) [Same as first clause of section 11, constitu-

tio.fr~fcfe8~1·If': 1790.] ~ · 
Sl!lcs. 2 and 3. {Page 1814.) [Same as sections 2 and 3, constitu­

tion of 1845; p. 1780.] 
Constitution of 1876, Article XV : 
SEc. 2. Impeachment of the governor, lieutenant-governor, attor­

ney-general, treasurer, commissioner of the general land office, comp­
troller, and the judges of the supreme court, court of appeals, and dis­
trict court shall be tried by the senate. (Page 1850.) 

Address: 
SEc. 8. [Same as section 11, constitution of 1866, Article IV, p. 

1790.] 
UTAH. 

Constitution of 1895, Article VI : 
SEc. 19. The governor and other State ·and judicial officers, except 

justices of the peace, shall be liable to impeachment for high crimes, 
misdemeanors, or malfeasance in office. • 

SEc. 21. All officers not liable to impeachment shall be removed for 
any of the offenses specified in this article in such manner as may be 
provided by law. 

Article VIII : 
SEc. 11. Judges may be removed from office by the concurrent vote 

of both houses of the legislature, each voting separately; but two­
thirds of the members to which each house may be entitled must con­
cur in such vote. The vote shall be determined by yeas and nays, and 
the names of the members voting for or against a judge, together with 
the"cause or causes of removal, shall be entered on the journal of each 
house. The judge, against whom the house may be about to proceed, 
shall receive notice thereof, accompanied with a copy of the cause al­
leged for his removal, at least ten days before the day on which either 
house of the legislature shall act thereon. 

VERMONT. 

Constitution of 1793, chapter 11: 
SEc. 24. Every officer of the State, whether judicial or executive, 

shall be liable to be Impeached by the general assembly, either when in 
office or after his resignation or removal, for maladministration. All 
Impeachments shall be before the governor, or lieutenant-governor and 
council, who shall hear and determine the same and may award costs; 
and no trial or Impeachment shall be a bar to a. prosecution at law. 
(Page 1880.) 

Q. What official position, if any, have you held, or now hold? 
A. I am clerk of the United States circuit and district courts 

for the northern district of Florida. 
Q. And have been for how long? 
A. For nearly ten years. 
Q. -Are you familiar with the record of the case of Florhla 

McGuire v. Others that was pending in your court on Novem-
ber 5, 1901? · 

A. Yes, sir. 
Q. Will you state as to whether or not in that suit one Edgar 

was a defendant? 
A. Charles H. Edgar, described as living in New York City, 

was named in the prrecipe for process for summons as a party 
defendant, and also in the declaration. But no service was 
made on bini in that suit, and be did not appear in the suh. 

Q. Were you present in court on November 5, 1901? 
A. Yes, sir. 
Q. Were you there when Judge Swayne made a statement 

frqm the bench in reference to a letter which he had received 
asking him to recuse himself in the trial of the Florida McGuire 
case? 

A. Yes, sir; I was present. 
Q. Do you remember as to whether or not Judge Paquet was 

there? 
A. He was present. 
Q. Was Mr. Belden? 
A. I would not state definitely. My opinion is that he was not 

there. 
Q. Was Mr. Davis? 
A. I do not think Mr. Davis was there on November 5. 
Q. Will you please tell us what the substance of that state­

ment of the judge was? 
A. The criminal docket was being disposed of, and Judge 

Paquet came into court. The judge suspended proceedings and 
called him to the bench, or called him up close to the bench, and 
told him that he was in receipt of a letter from him, and that 

WASHINGTON. he had not answered it owing to the fact that it brought to his 
- ~~g~~~u{~0:-g~~J~~9• flf~~l~e!tlons 3 and 4 of constitution of South attention matters which he thought should be disposed of in 

Dakota., 1890, Art. XVI, page 393.] court when the other side was represented. Mr. Blount was 
' WEST VIRGINIA. present at the time. 

constitution of 1861, Article III : He then took up the suggestions in the letter, and stated in 
SEc. 10. Any officer of the State may be impeached for maladminis- answer to them that during the past summer he, on behalf of a 

tration, corruption, incompetence., neglect of duty, or any high crime relative--at that time he stated "a relative "-had negotiated 
or ,Ar~gf~~in:or. (Page 1980·> for a certain block of land · in the city of Pensacola known as 
· SEc. 13. Judges may be removed from office for misconduct, incom- "block 91 of the new city tract; " that during the negotiations 

petence, or neglect of duty, or on conviction of an infamous offense •t 1 · d ed h d b f arded f bl ck 91 d on · 
by the concurrent vote of a. majority of all the members elected to each a qui c aim e a een orw or o • an In-
branch of the legislature, and the cause of removal shall be entered on quiry it was found-on inquiry from himself-it was ascer-
the journals. (Page 1986.) tained from the agents that the reason the quitclaim was 

Constitution of 1872, Article IV: ff ·ed th t th ty d'd ot t r t th titl SEc. 9. Any officei· of the State may be impeached for maladminis- 0 e~ was .a e par I . n care o war an e e 
tration corruption incompetency, gross immorality neglect of duty or I agamst tbe clarm of the Caro herrs. 
any high crime or misdemeanor. (Page 1997.) ' ' Q. Was that the claim being litigated in the Florida McGuire 

Article VII : . case? 
SEc. 18. Judges may be removed from office by concurrent vote of · 

both houses of the legislature, where, from age, disease or mental or A. Yes. 
bodily infirmity, they are incapable of discharging the duties of their Q. Now proceed. 
offices. But two-thirds of the members elected to each house must con- A. That thereupon this deed was returned and all neaotiations 
cur in such vote-; and the cause of removal shall be entered upon the . . o 
journal of each house. (Page 2007.) for that property termrnated, that the matter had not been for-

wrscoNSIN. mally called to his attention in the regular way; but inasmuch as 
Constitution of 1848, Article VII: a lefter had been addressed to the court in this form, unless the 
SEc. 1. The court for the trial of impeachments shall be composed of parties insisted on a formal application he would then undertake 

the senate. The house of representatives shall have the power of im- to dispose of it in that way; and he said that he thought under 
peaching all civil officers of this State for corrupt conduct in office or the circumstances he was qualified to try the case and felt m· 

for crimes and misdemeanors, but a majority of all the members elected 
shall concur in an impeachment. {Page 2034.) duty· bound to go on. On the following Friday, the 8th, Judge 

SEC. 13. Any judge of the supreme or circuit court may be removed Paquet--
from office by address of both houses of the legislature If two-thirds of Q. One moment, Mr. Marsh, before you go further. Was the 
all the members elected to each house concur therein ; but no removal 
shall be made by virtue of this section unless the judge complained of letter that Judge Swayne had received presented there in court? 
shall have been served with a copy of the charges against him as the A. Yes, sir; Judge Swayne had the letter at the time. 
ground of address, and shall have had an opportunity of being heard Q. What became of it? 
in his defense. On the question of removal the ayes and noes shall be 
entered on the journal. {Page 2036.) A. Judge Paquet requested to withdraw the letter, and the 

wYoMING. judge handed it to me and I stepped over and handed it to 
Constitution, Article II : · Judge Paquet. 
SEc. 18. {Page 769.) [Same as section 17, constitution of Montana. Q. Now, please go on and state what took place on Friday. 

1889, Article V, page 1206.] 
Mr. THURSTON. Call Mr. F. w. Marsh. . A. On Friday morning_;_! think it was Friday morning be-

tween 10 and 11 o'clock-Judge Paquet, Mr. Belden, and l\It·. 

Frederick W. Marsh sworn and ex!lmined. 
By Mr. THURSTON : 

Question. Where do you reside? 
Answer. Pensacola, Fla. 
Q. What is your profession, if any? 
A. I am an attorney at law. 
Q. How long have you been practicing law? 
A. Nearly eleven years. 
Q. Where? 
A. Pensacola, Fla. 

· :ixxix-191 

Davis and their clients came into court, and Judge Swayne then 
stated to these attorneys, referring to the previous declaration 
he had made in relation to his connection with this tract, and 
said that he desired to state further in that connection that the 
relative referred to was his wife, and that she had· been looking 
for an opportunity to invest money, her own money, inherited 
from some relative's estate--her father's estate--! think. 

Q. Were you present in court generally during that week com­
mencing November 5? 

A. Yes, sir; · I was present all the time during the session 
of the court. 
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Q. How frequently was !llr. Davis there? 
A. Mr. Davis came in, as I :recall now, either on Wednesday 

or Tuesday morning. I think it was on Wednesday morning 
the first I noticed him. He came in accompanied by Judge Pa­
quet and, Mr. Belden and J. C. Keyser and Alberto CarO'. He 
eame in again Thursday morning, was present in the court at 
the times that these other parties were present, also on Friday 
and Saturday. · 

Q. During those times did Mr. Davis have anything to do or 
make any actual suggestion or- inquiry with reference to the 
Florida McGuire case? · 

A. The only thing .f noticed was that he was in conversation; 
during the presence of these attorneys in court he seemed to 
be conversing with them at various times. 

Q. Did Mr. Davfs at any time during that week speak to you 
about the case?· 

A. I do not think that he spoke to me, except to make some 
inquiries about how- the docket · was progressing. I spoke to 
him about it. 

Q. Well, state what was said. 
A. At the time of the argument that Judge Paquet was making 

.to the court, asking that the case be postponed until the Thurs­
day of the following week, among other remarks he said that, 
owing to the 1arge number of witnesses, it would be impossible 
for them to get the witnesses subpoonaed in time for the hear­
ing Monday morning. 

I came down from my desk and went over to Mr. Davis and 
told Mr. Davis that if they desired to get any witnesses sum­
moned that night I would stay in my office as long as he de­
sired; that I would get out any summons for witnesses that 
they mi'ght file a prrecipe for. Mr. Davis then said to me, '' I 
. will see about it," and that terminated the conversation. He 
.went from me over to Judge Paquet and held some consultation 
.with him. They then, after the termination of the proceedings, 
.went out ·of the courtroom, and I saw nothing fllrther of them 
that evening. I stayed in my office until about 7 o'clock trans­
acting--closing up--some business that had accumulated, and 
heard nothing further from them. . 

Q. Were you ready and prepared at any time that evening to 
have issued any subpoona that they might desire for witnesses? 

A. I could have gott~n out summons for any number 'they 
could have filed-any reasonable number. 

Q. In what length of time? 
A. I could have summoned thirty or forty witnesses in ten 

to fifteen minutes-that is, gotten the surrimons out. 
Q. Filled in and signed the blanks 1 

· A. Yes, sir; blank forms; they require very _little time. 
Q. On that application Saturday afternoon, the 8th, at the 

close of the criminal docket, and when the request was made 
for a postponement, was any written application made? 
- A. For continuance or- postponement? 

Q. Yes, sir. 
A. No, sir. 
Q. Was there ever? 
A. No, sir. 
Q. What did Judge Swayne state from the bench when that 

application was made? 
A. · Judge Swayne stated that there was no business requir­

Ing the attendance of a jury during the ensuing week except 
this case ; that if the counsel agreed he would set the case for 
t:rhursday; if they did n<>t agree be would have to take it up in 
the usual order. On the suggestion of Mr. Blount that he de­
manded a trial on the ensuing Monday, the judge stated that 
he would set the case for trial Monday morning at -10 o'clock 
unless some showing was made for continuance under the role. 

Q. Showing made on Monday morning? . 
.A. Showing made on Monday morning at 10 o'clock, when the 

ease was set. 
- Q. Was there any suggestions or any demand made by the 

judge that the case should . proceed to trial on that Saturday 
afternoon? 

A. No, sir. It was a late hour and there never was any inti­
mation that the case was to be taken up at that time. 

Q. Did Judge Swayne make any statement at that time or in 
relation to that matter of his purpose to leave the city at an 
early day? 

A. Ne, sir; not the slightest suggestion of anything of the 
kind. 

Q. Do you know personally how long Judge Swayne remained 
in Pensacola at that time? 
. A. Yes, . sir; I do. He was then living in the Simmons · cot­

tage. His wife and family were there. He continued to hold 
court in Pensacola during all that week,. in Tallahassee the en­
suing week, and in Pensacola from the time of' his return from 
IT'allahassee until the middle of April of the ensuing year. He 
was there in Pensacola all of that time. I will state in that 

connection that the records of the court disclose the fact that 
.Judge Swayne was present and presiding during all that time 
during sessions of the eourt. 

1\Ir. 1\IALLORY. I should like to ask what year was that? 
Mr. THU-RSTON. The period was tlle pe:riod beginning No· 

vember ·5, 1901, and continuing down to April, 1902~ [To the 
witness.] Were you present in cou1-t at the time of the pro­
ceedings under the rule to show cause why Belden, Davis and 
Paquet should not be adjudged guilty o.f contempt? .. 

A. I was. 
Q. State; in substance, what occurred. 
A. Mr. Da~is and Mr. Belden appeared at 10 o'clock, as cite~ 

and read their answer. Mr. Davis read the answer. The coun­
sel representing the court called as the first witness, I think1 

Mr. Beverly H. Burton, the deputy clerk of the court. 
By Mr. HIGGINS : 

Q. What court1 
A. The State court--=-the deputy clerk of the court of Escam· 

bia County, l!la. He testified that he bad been called up by Mr. 
Keyser at !tis home about 8.20 Saturday night-the previOUSi 
Saturday rught-and had been requested to go to his office and 
issue a summons ad respondendum in ejectment against Charles 
Swayne; that on that prrecipe were signed the names of Simeon 
Belden, Louis P. Paquet, and E. 'r. Davis; that Mr. Davis was: 
a~ attorney of the State court, and he felt bound to comply 
With the request; that he went down to his office-- _ · 

Mr.. MALLORY. I would like to inquire what this state~ 
ment 1s. Who made the statement the witness is detailing? 

Mr. THURSTON. Mr. President, I am asking the witness 
now for the proceedings that took place in court on the trial ot 
the contempt case . 

Mr. MALLORY. The witness seems to be repeating the state­
ment of somebody else~ 

Mr. THURSTON. Mr. President, he Ls n<>w stating what the 
witness testified before the court on the contempt proceeding 
and that testimony never . having been recorded what it wa~ 
has been gone into and related by the witnesses' for the mana· 
gers. 

The PRESIDING OFFICER. Tbe witness is stating what 
Mr. Burton, the clerk of the court, testified. 

Mr. '.rHURSTON. The clerk ot the State court. 
The WITNESS. Mr. Burton is here, and I. suggest that be 

make his own statement in that respect. 
Q. I should like you· to state what took place in court there. 

You can gO: on with that line. 
A. The next witness then was, I think, Mr. John Denham. 
Q. Who was he? · 
A. Ire was the editor of the Pensacola Press. He was un· 

able to identify a certain document, and the city editor, Mr. Wil· 
liam P. Barker, was then placed on the stand and identified a 
certain document .in_ connection witl:i the .newspaper article that 
had been published on Sunday morning. · 

Q~ (Producing paper.) Is that the original document that he 
identified 'l · 

A. (EXamining.) Yes, sir; that is the doqument produced by 
Mr. Barker. · 

Q. Do you know in whose handwriting that is? 
A. Mr. Louis P. Paquet told me personally that it was his 

own handwriting. 
Q. Are you acquainted with his handwriting? 
A. Yes, sir. 
Q. Judging from your knowledge of his handwriting, state 

as to whether or not that is in his handwriting. 
A. Yes, sir; I think it is. 
Q. And in addition to that he told you so himself? 
A~ Yes, sir . 
Mr. THURSTON. Mr. President, we offer- this ln evidence, 

being the manuscript copy of the article which appeared in the 
Pensacola paper o~ Sunday morning, November 10, 1901. 

The WITNESS. There is a certified copy of it there. 
Mr. THURSTON . . I will ask to have this read, and for the 

convenience of the Secretary ask that he read from the copy. 
Mr. Manager DE ARMOND. Mr. President, I think it is al· 

ready in. We have no objection to its being put in two or 
three times, however. . 

Mr. THURSTON. It will take only a moment 
Tile Secretary read as follows : 

' JUDGE SWAYNE SUMMONED AS PAnTY TO THE SIDT IN CASE 0.11' . FLORIDA 
M'GUIRE V. PENSACOLA COMPANY ET AL . 

A. decided :qew move. was made in the now celebrated case of Mrs. 
Florida McGmre, who 1S the owner by inheritance and claims the pos­
session of what is known as the "Rivas tract," on· the eastern pot~tion 
of the city, near Bayou Texas, by the filing of a prrecipe for ~summons 
through her attorne.xs, ex-Attorney-General Simeon Belde-n, Judge Louis 
P. Paquet, of New vrleans, and E. T. Davis, of this city, in the circuit 
court . of Escambia County, in a.n ejectment proceedings for posses­
sion of block 91, as per map of T. C. Watson, which is part of the 
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property which is claimed by Mrs. Florida McGuire, and which is 
alleged that Judge .Swayne purchased from a real estate agent in this 
city dw·ing the summer months, and which is a part of the property 
now in litigation before him. 

The summons was placed in the hands of Sheriff Smith late last night 
for service. 

Filed November 12, 1901. 
F. W. MARSH, Clerk. 

UNITED STATES OF AMERICA, Northern Distt·ict of Florida. 
I, F. W. Marsh, clerk of the circuit court of the United States for the 

northern dish·ict of Florida, hereby certify that the foregoing is a true 
and correct copy of an original paper or document filed in the cause 
therein specified in said court on the day therein set forth as the same 
remains o! record and on file in said court. 

Witness my hand and the seal of said court at the city of Pensacola, 
ln said district, this 3d day of February, A. D. 1905. 

[SEAL.] · F. W. MARSH, Clerk. 
Q. (By 1\Jr. THURSTON.) Mr. Marsh, will you continue your 

statement of the testimony that was given in the case? ~. 
A. :Mr. J. C. Keyser was also summoned and testified that he 

had received the prrecipe from Louis P. Paquet, Simeon Belden, 
and E. T. Davis; that he was present--

Q. Did he say where? 
A." .At the store of George W. Pryor; that he was present at 

a conference at which that pr:::ecipe bad been signed. 
Q. Who was Keyser? 

· A. J. C. Keyser was one of the parties who claimed to have 
an interest in this tract and who had been in and about the 
court with these attorneys. 

Q. Who was Pryor, at whose store they met? 
A. Mr. Pryor had paid all costs in the case, had paid my 

costs, and had signed the bond for costs of the plaintiff in the 
case. That is all I know personally of his connection with it. 

Q . Now, what did Keyser testify to? 
A. I have just stated that. 
Q. Oh, yes. Calling your attention to the newspaper witness, 

w bat was his name? 
A. E. P. Barker. 
Q. Did he state anything as to what person brought this manu­

script of the article to him, and when? 
A. Yes, sir; he stated that Mr. George W. Pryor had brought 

the article to him late Saturday evening; that he · had taken it 
and published it as a news item. 
· Q. In what paper? 

:Mr. SPOONER. I ask that" the answer may be repeated. 
The PRESIDING OFFICER. The Reporter will read the 

last question and answer. 
The Reporter read as follows : 
Q. Did he state anything as to what person brought this manuscr!pt 

of the article to him, and when? 
A. Yes, sir; he stated that Mr. George W. Pryor had brought the 

article to him late Saturday evening; that he had taken it and pub· 
lished it as a news item. 

Q. (By Mr. THURSTON.) What further testimony was pre­
sented? 

A. I do not recall any other witnesses. 
Q. Did the respondents in that proceeding present, Belden 

and Davis, ask to call any witnesses? 
A. They called Mr. W. A. Blount and Mr. William Fisher, 

had them sworn ; asked Mr. Blount, I think, two quec;;tions and 
Mr. Fisher one or two. 

Q. What did they ask- them, if you remember? 
A. They asked them if they were interested in th~t litiga-

tion, in the property in issue in the Florida McGuire case. 
Q. What did they answer? · 
A. They answered that they were. 
Q. Who was l\fr. Fisher? 
A. :Mr. William Fisher was an attorney at Pensacola, Fla. 
Q. And was then and there associated with ~lt-. Blount in 

presenting the contempt case to the court? 
A. Yes, sir. 1\fr. Fisher is now dead. 
Q. Yes; that is what I was about to ask you. Did Davis 

or Belden make any argument in the case? 
A. Mr. :pavis produced a copy of the American and English 

Encyclop:::ed.ia of Law, I think it was the second edition, and 
read some citations there on the construction to be given to the 
act of 1831, known as section 725 of the Revised Statutes. 

· Q. Did either of them testify in the case? 
A. No, sir. 
Q. Did either of them offer to be sworn and testify?' 
A. No, sir. 
Q. Were they denied or refused any request for time? 
A. No, sir; there was no suggestion. 
Q. Were they refused or denied any opportunity to present 

witnesses? 
A. No, sir; all the time that was necessary for the trial was 

given. There was no haste. 
Q. Were they refused or denied the right to make such argu­

ment as they desired? 
A. No, sir. 

Mr. A!anager PALMER. Mr. President, I am not objecting 
to this testimony, but it seems to me that the proper function of 
the witness .is to state what did happen and not what did not 
happen. · ' 

Mr. THURSTON. Mr. President, if I have fallen into the 
unfortunate habit of asking leading questions it is because I 
haye been so splendidly schooled in that line in the last few 
days. 

The PRESIDING OFFICER. Neither the managers nor 
counsel for the respondent ought to ask leading questions. 

Mr. l\Ia'nager PALMER. The objection is not that the ques­
tion is leading, but the objection is that counsel ,is asking wit­
ness ·to tell what did not happen instead of what did happen; 
and· he has taken a great deal of time to do it in. 

The PRESIDING OFFICER. The question might ·have been 
asked in this form, whether Mr. Davis, Mr. Belden, or Mr. 
Paquet asked for any time to be given for them to prepare their 
defense. 

Q. CBy Mr. THURSTON.) At the conclusion of that hearing, 
Mr. Marsh, will you state as nearly as you can what Judge 
Swayne said and did? ' / 

A. I think I can best answer that question by saying that I 
read carefully Mr. Blount's summing up of that. 

Mr. Manager PALMER. If the court please, I object ·to that. 
We do not care about bearing of Mr. Blount's testimony. If the 
witness knows anything about the subject-matter let him state 
it. 

The PRESIDING OFFICER. The objection is sustained. 
The WITNESS. The judge, as I recollect, took up the refer­

ence to the rule and what was charged in the rule. He then . 
took lip the answer and pointed out the allegations in the rule 
that had not been answered to, and called attention to the 
evasive manner of the answer, and that it was in no way re­
sponsive to the rule. He took up next, . that part of the 
answer made by Mr. Davis alone, in which he took objection 
to the jurisdiction of the court on the ground that he had not 
asked his name to be placed of counsel until Monday morning, 
and said th.at they had in no way responded to the charge 
against him ; that the acts in and about the court room had led 
the court to believe that he was of counsel in the case previous 
to that time. He then commented on the character of the testi­
mony adduced; that the bringing of the suit Saturday night late, 
n.nd the instructions given to the sheriff to ser.ve the processes 
Saturday night by all means or by all hazards, and that the evi­
dent haste of that suit led the court to believe that there was 
but one purpose, and that was to influence the court in its 
action in the case at the time it was to be called for Monday 
morning; that the attempt to dismiss the case had in his mind 
been an afterthought and could not affect the contemptuous 
conduct. 

He then characterized the profession of the law as the high­
est calling to which, in his opinion, a man could be called; that 
it required the utmost observance of the rules of courteous de­
meanor toward one another and toward the court; that the con­
duct of these attorneys bad been very different in that respect; · 
that the course they had pursued was crooked, or appeared to the 
court to be crooked, and had a vicious tendency. He spoke of 
the age of one of the defendants; said it was the saddest duty 
that he had ever bad to perform in his twelve years upon the 
bench, and that he had looked for some extenuating circum­
stance in his case, but had been unable to find any that would 
differentiate his case from that of Mr. Davis. Then he pro­
ceeded to ·pronounce the sentence, which was entered, with· this 
exception, that he had included in the sentence a provision 
which d,isbarred the attorneys from practicing in his court for 
two years. This portion of the sentence was retracted almost 
immediately-before it was entered. 

Q. (By Mr. THURSTON.) Was the attention of the court at 
that time or in the court that day called by Belden or Davis, 
or any representative of theirs, to the fact that the statute only 
permitted a sentence of fine or imprisonment, whereas a judg­
ment of both had been entered? 

A. No, sir. 
Q. What afterwards became of that portion of that proceed­

ing remaining against the defendant Paquet? 
A. Judge Paquet was served by the marshal of the district in 

Louisiana with the rule after the decision on the writ of habeas 
corpus . . He appeared and filed an answer, which raised the 
question of the jurisdiction of the court in his case. He sued 
out, shortly after that, a writ of prohibition in the circuit court 
of appeals, which petition was denied, and he came over per­
sonally and presented a written statement or apology in court. 

Q. (Handing paper to the witness.} Is that the original writ-
ten statement presented Mr. Paquet? 

A. (Examining paper.) Yes, sir; that is the original, 
Q. Does it show the filing of it? 
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A. Yes, sir; the tile mark is on there. It has been in my pos- A. Yes, sir. 
ses ion ever since. Q. Who was a witness h~re during this trial1 

.Mr. THUJtSTON. 1\Ir. President, this is the document as to ·A. Yes, sir. 
the existence of which some doubt was expressed on yesterday. Q. I do not see the date of that conversation here. To save 
1 do not ask to hay-e it read, because we presented and h-ad put time looking it up, I will ask you, Mr. Marsh, do you remember 
into the testimony an -exact copy on yel;lterday. I present it the date at which you had a conversation with Mr. McLellan in 
now for the mere purpo e of 1·emoving any -doubt in. the minds your office, and also a -conversation bad with him in the street 
of the Senate or of the managers that that document -did .:md the following day, if you will state it? 
doe exist. ITo the witness.] What was tlie apparent physical · The PRESIDING OFFICER. It is on page 2G9 of the record. 
condition of Mr. Belden at the time <>f these contempt proceed- fr. THURSTON. Thanks, 1\fr. President. 
ings? ~'he WITNESS. The date is Jn.nuary '27. 

A. Well, 1\Ir. Belden came into the eourt in the usual way. I Mr. THURSTON. I withdraw that last question. tTo the 
saw no evidence of feebleness, except that one eorner of his wHne::Js.] Did you have a conversation with Mr. Donald Me­
mouth was drawn a little bit up, and his lower -eyelid ;()n the Lellan at your office in the United States court building; city of 
right-hand side was drawn a little d~wn. It gave his features Pensacola, Fla.. tm <>r .about the 27th day of .January last? 
a sUgbtiy distorted appearance. A. I did, sir. 

Q. Was either Davis <>r Belden asked any questions on that Q. Did he, or did h~ not, state to you at that time 1n sub-
hearing by Judge Swayne? stance and effect as follows: That {)n the trial of navis .and 

A. No, sir. My recollection is quite clear on that, that Mr. Belden for contempt he took down the judge' s remarks just as 
Belden neyer said a word during the entire hearing. given? 

Mr. Manager PAI,M:ER. That is not any answer to the A. He stated that to me; yes, sir. 
qu-estion. Q. Did he, or did he not, on that occasion further say that he 
· The WI'.rNESS. Mr. Davis was presented by Mr~ Blotm't with · afte1·wards took the manuscript to Judge Swayne and he looked 
this paper that Mr. Barker produced. Mr. Blount asked him if . it over, but made no correction? 
that was his handwriting, and ~[r. Davis said " No; it was not/~ A. He made that statement to me. 
and Mr.· Blount asked him whose handwriting it was, and he Q. Did be, or did be not, further state .at that time and place 
said he thought it was Judge Paquet's. that Judge Swayne then said to him that his statement was 

Q. Did ..Judge Swayne from tJI,e bench ask either of them any about right? 
questions? A. Yes, sir; he made that statement. 
· A. "o, sir; the paper had not been in J"u{ige Swayne's posses- · Q. Did he, or did be not, then and there state to you that 
Bion at tbat time. . there was no abusive language used by .Judge Swayne at the 

Q. · Was any statement made at that time by either Davis or time of the sentence? 
Belden, in substance, that they had never heard the Judge's A. Yes, sir; he made that statement. 
statement from the bench of the reasons why he had refused Q. Did he, or did he not, then and there state to you that 
to recuse himself? Judge Swayne did not use the expression that 1\fr. Davis and 

A. There was no statement made by either Mr. Davis -or 1tfr. General Belden were a stench in the nostrils of the people. .and 
Belden except what :was 'Contained in their answer and r-ead. that he did not state that their conduct was a stench in tb.e nos-

Q. Did either of them make .any statement to tire effect that trils .of the people, or words to that -effect? 
they had decided to dismiss the Florida "McGuire suit before re- A. Yes, sir; he made that statement 
moving the action against Ju-dge Swayne in the State court? Q. Did he, or did he not, then and there state to you that 

A. No, sir: there was no such statem~t made. Judge Swayne did not use the expression that Mr. Da"\'"is and 
Q. Did either of th~m make -or 'Offer to make any statement General Belden were a stench in the nostrils of the people, and 

explaining what they had done, or seeking to show that it did that he did not · state that their -conduct was a stench in the 
n-ot constitute n contempt? nostrils of the people, or words to that effect? 

Mr. Manager PALMER. Mr. President, I object to that ques- A. Yes, sir. . 
tion. We might as well raise the issue now as at .any time. Q. Did he, or did he not, then and there state to yon that 

The PRESIDING OFFICER. Will counsel repeat the ques- Judge Swayne's <:onduct at the trial of Davis and Belden for 
tion? contempt was dignified, :and that it was what he thought a 

Mr. THURSTON. The Reporter will please .repeat the ques- · judge's conduct should be? 
tion. A. Yes, .sir; be made that statement 

The Reporter read the ·qnestio~ as follows~ Q. Did. be, or did be not, then and there further state to you 
Q. Did either of th~m make or ~fl'er to make a-ey statement explain- that at that time Judge .Swayne's appearance was that of sad­

lng what they bad done or seeking to show that it did not constitute a ness and not of anger? 
contempt? · A. Yes, sir; he made that ·statement to me. 

Ir. 1\.ia.nager PALMER. The objection is that it is com- Q. Did you have :any further conversation with him? 
petent for the witness to state what was done and not what was The PRESIDING OFFICER. What the witness McLellan 
not done. It is perfectly idle to take up the time of the court stated was that Judge Swayne was sad, not angry, when sen­
in asking whether Mr. Davis or Mr. ~elden did not do this, that, tencing Judge Belden .. 
-or the other thing, when the witness has testified what did .Mr. THURSTON. I understand. {To the witn-ess.] I will 
transpire there. It is a matter of fair argument whether they ask yon, .Mr. Marsh, did he limit that statement as to the sen­
·did thus and so, but I submit that it is not proper for the wit- tence of Judge Belden? 
nes to testify to anything except .as to what .occurred on that A. No, sir; not to me . 
.occasion. Q. Did you have another conversation with the same gentle-

The PRESIDING OFFICER. On what ground does· counsel man on the street of Pensacola in front .of the Parlor Market 
ask the question? r about that same date or the next day? 

Mr. THURSTON. Mr. President, in a matter of this sort A. As I recall, it was the same .day that I had the -conversa-
when what has taken place has been sworn to upon the othel' tion with him in front of the Parlor Market. 
side, I deem it -entirely proper: .as a m-atter of con·oct examina· Q. I think he said "the same day." At that time and place 
tiou to show that certain other things did not take place, and to did he, or did he not, state to you that he had been up to the 
contradict the statements of both Belden and Davis. Escambia Hotel t.o see Judge Liddon and had been asked about 

Mr. 1\fanager PALMER. .Mr. President, we have not claimed the arti-cle; that he expected that he would be summoned to 
that any such thing took place. I.t does not contradict any- W:ashington, but did not want to go for fear he would say some-
thing. thing be ought not to ·say? 

Mr. •rHURSTON. Then I will withdraw the question .on that A. Yes, sir; he made that statemev.t to me. 
admission by the managers. . Q. Are _you familiar with the rules of practice of the drcuit 

Mr. Manager PALMER. There is no admission at all; we court of the State of Florida? 
have only proved what took place th~re, not what did not take A. Yes, sir; I am. 
place. Q. What would be the rule day for the return of process or 

Mr. 'rHURSTON. If it is not an admission I will let it go appearance after prrecipe had been served? 
for what it is worth. A. Under the laws of the State {)f Flori-da service of summons 

-The PRESIDING OFFICER. The Presiding Officer under- must be effected ten days before the return day, which is the 
stands th-e question is withdrawn. fit'St Mon.day ()f each month. The prrecipe therefore must be 

Mr. THURSTON. It is withdrawn. {To the witness.] Do filed the previous day. Our· practice is to flle a pr::ecipe not 
you know one Donal~ 1\IcLell.an? laier than the second Tbm·sday before the first .l\!londay of the 
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month, and the summons must be served not later than the en-
suing ]j..,riday. . 

Mr. THURS'I'ON. l\Ir. President, I have noticed that in Judge 
Belden's testimony he speaks of the suit of Watson & Co. against 
Edgar for commission as having been pending in the United 
States court of Pensacola. I think he evidently made a slip of 
the tongue, or else was incorrectly reported. In order to make 
that certain, however, I will ask this witness. [To the )Vitness.] 
Was any such case as that brought in the United States circuit 
court or district court at Pensacola? 

A. No, sir.; that ease--l ·examined the record myself-was 
brought in the county judge's court of Escambia County. 

Q. In the reincarn~ted suit of Florida McGuire after Novem­
ber, 1901-for brevity's sake I call it "the Florida McGuire 
case "-did Mr. E. T. Davis appear as one of the attorneys? 

A. Yes, sir. 
Q. Was there a prrecipe for witnesses filed in that case? 
A. Yes, sir. 
Q. (Handing paper to witness.) Is that it? 
The PRESIDING OFFIC.ER. Was that introduced yesterday? 
Mr. THURSTON. No, your honor. I did not introduce it. 

I stated that I would introduce it. 
The WITNESS (examining paper). Yes; that is the prrecipe. 
Mr. THURSTON. I will offer this in evidence, with the per­

mission of the Senate. I will not ask to have it read. There is 
a copy here that I will furnish for use in printing. [To the 
witness.] Were you present when that case in which the sub­
pamas were issued was tried? 

A. Yes, sir. 
Q. Do you remember the witnesses called for the plaintiff, 

Florida McGuire? 
A. Only in a general way. 
Q. About how many were there? 
A. I think there were sixteen or seventeen witnesses called. 
Q. Were any of them. called for t.be plaintiff who resided 

outside of Pensacola? 
A. I do not think there were. There was no summons is­

sued for a witness residing outside of the city limits. 
Q. Have you examined your records to see whether any fur­

ther prrecipes were filed for subprenas in that case? 
A. I have been unable to find any other prrecipes for wit­

nesses. 
Q. Just one more thing. In the case of Florida McGuire-­

! have called it that without naming the defendants~ in order 
to be brief-pending in the circuit court at Pensacola ·on No­
vember 5, and which was dismissed on November 11, did l\Ir. 
Davis appear formally of record in that case; and, if so, when? 

A. On the morning of November 11 Mr. Davis asked that his 
name be entered of counsel in the cause. 

Q. Was it done? 
A. It was done. _ 
Q. Did he file any paper? 
A. He presented an application for a.n! order of discontinuance. 

Later, in December, Mr. Davis presented to me a statement in 
the niatter of taxation of costs which made some objections to 
some items that were in the process of being taxed. This paper 
was s1gned by himself and by Simeon Belden and Louis P. 
Paquet as attorneys. 

Mr. THURSTON. Mr. President, I find that I put that paper 
in evidence on yesterday. I therefore withdraw my offer of it 
to-day. 

The PRESIDING OFFICER. The Presiding Officer recol­
lected that objection was made to it, and he decided the paper 
bore on the question; though it was not conclusive, and that it 
was put in evidence. 

Mr. THURSTON. Yes, Mr. President, I do not wish to dupli­
cate it. (To the witness.) That is all. 

The WITNESS. I have not answered the question yet. 
'l'he PRESIDING OFFICER. The witness has not answered 

the question fully. The Reporter will read the last question and 
answer. 

Mr. THURSTON. The witness had partially answered the 
question, and I thought ~e had concluded ; but if there is any­
thing further to add I should like to have read what he did say, 
and then let him complete his ans"ver. 

The Reporter read as follows : 
Q. Did he file any paper? . 
A. He presented :m application for an order of discontinuance. 

Later, in December, Mr. Davis presented to me a statement in the mat­
ter of taxation of costs which made some objections to some items that 
were in the process of being taxed. This paper was signed by him­
self and by Simeon Belden ~nd Louis P. Paquet as attorneys. 

The WITNESS. After the taxation of costs, l\1r. Davis filed 
with me an appeal from that taxation signed by himself and 
Simeon Belden on, I think, January 4. I notified him the mat-

ter would be called up before the court. He accepted this notice 
and appeared in person and argued the matter before the court. 

:Mr. THURSTON. That is all. 
Mr. PATTERSON. Mr. President, I desire to propound to the 

witness the questions which I send to the desk. 
The PRESIDING OFFICER. The questions of the Senator 

from Colorado will be read. 
The Secretary read the first question of Mr. PATTERSON, as 

follows: 
Q. On the contempt trial was the statute declaring the punishment 

for contempt read or called to the attention of Judge Swayne? 
A. Not that I recall. 

, The Secretary read the second question of Mr. PATTERSON, as 
follows: 

Q . .After the dismissal of the suit of Florida McGuire when wa;; it 
recommenced? · 

A. The 13th day of February, 1902, as I r~a.ll, or thereabouts. 
Mr. PETTUS. I desire to propound to the witness the .ques­

tions which I send to the desk. 
The PRESIDING OFFICER. The Senator from Alabama 

propounds questions, which will be read by the Secretary. 
The Secretary read the first question of Mr. PETTUs, as fol­

lows: 
Q. By what authority did you allow· the original records and papers 

in the Florida McGuire case to be taken from you1· office and brought 
here? . 

A. I just simply brought them. There is an independent rec­
ord of all these transactions recorded in books and kept at Pen­
sacola. I brought the files only. 

The Secretary read the second question of Mr. PETTus, ns fol­
lows: 

Q. Did not Mr. Davis read to the judg~ on the ·trial of the contempt 
case the statute of the United Stutes defining con tempts of courts? 

A. Only in so far as it was recited in the American and Eng­
lish Encyclopredia, out of which he read. The statute itself 
was not given in full, but onlY' by reference. 

The Secretary read the third question of l\1r. PETTus, as fol-
lows: · 

Q. After a civil case is placed on the trial docket, is there any t·ule 
or practice as to setting cases for trial on particular days 1 

A. No settled practice. The usual course is for the parties 
to agree. This agreement is recognized by the com·t, providing 
it would not result in holding the jury an unreasonable length 
of time, the requirement of the court being that the business be 
dispatched as rapidly as possible. 

Mr. CULBERSON. I desire to propound four questions to the 
witness in consecutive order, they being ·numbered. · . 

The PRESIDING o:rrFICER. The questions will be read by 
the Secretary. 

The Secretary read the first question of Mr. CULBERSON, as 
follows: 

Q. Did Judge Swayne ever, within your knowledge, register or cast 
a vote In Florida? If so, when and where did he do so 1 

A. No, sir. 
The Secretary read the second question of Mr. CULBERSoN; as 

follows: 
Q. Did Judge Swayne ever, within your knowledge, pay a poll tax in 

Florida? If so, when and where was it paid 1 

A. I have no knowledge about those matters at all. 
The Secretary read the third question of 1\fr. CULBERSON~ as 

follows: 
Q. State any fact within your pe{·sonal knowledge, aside from any 

mere claim of legal residence. tending to show that Judge Swayne prior 
to 1900 had in Pensacola, Jj'la., or elsewhere in his district, a house, 
residence, or place o:t abode for himself and family. 

A. Prior to October, 1900, Judge Swayne had n(} house rented 
or fixed place where he kept furniture that I know of. 

The Secretary read the fourth question of Mr. CULBERSON, as 
follows: ' 

Q. State any fact within your personal knowledge showing or 
tending to show that Judge Swayne, prior to 1900, exercised any 
right, performed any duty, or took advantage of the privilege 
as a re ident of Pensacola, Fla., or his district. 

A. That is a pretty broad question. I should have to reflect 
on that ' a moment. Just read the question again, please. 

The Secretary again read the last question propounded by 
Mr. CULBERSON. 

A. Eat~ly in my acquaintance with Judge Swayne he often 
spoke to me of-- . ~ 

Mr. Manager PALMER. If the court please, I object to that 
answer. '.rhat is not an answer to the question. 

'.rhe WITNESS. That is the only kind of an answer I can 
give to it-that is, conversations with Jud<>'e Swayne. 

1\!r. CULBERSON. I ask that the question be again read to 
the witness. It asks for any fact within his knowledge. A 
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witness yesterday objected that a legal question had been 
asked. I ask this witness to state any fact within his knowl­
edge, and therefore would request that the question be again 
propounded. 

The WITNESS. I understand the question now, I think. 
The PRESIDING OFFICER. The question will be again 

read. 
The Secretary again read the last question propounded by 

Mr. CULBERSON, as follows: 
Q. State any fact within your personal knowledge showing, or tend­

ing to show, that Judge Swayne prior to 1900 exercised any right, per­
formed any duty, or took advantage o:t the privilege as a resident o:t 
Pensacoia, Fla., or his district. . 

A. If that question refers to voting and paying taxes, I have 
no information on the subject at all. The only information I 
could give would be conversations with Judge Swayne--

Mr. Manager PALMER, Mr. Manager POWERS, and Mr. 
·Manager OLMSTED. Do not give them. 

A. And his endeavors to get a house in Pensacola. 
Cross-examined by Mr. Manager PALM~ : 

Q. Mr. Marsh, you say that Davis called the attention of 
Judge Swayne to the act of 1831? 

A. He read some provision out of the encyclop::edia. I do 
not recall the exact citation. 

Q. He called his attention to the fact that a contempt could 
not be punished summarily unless it was committed within 
the presence of the court or so near thereto as to disturb the 
administration of justice or in violation of some positive decree, 
order, or judgment of the court? 

A. I do not think that was the character of the citation he 
gave. It was on some other point. 

Q. You say that what he did read he read out of the Ameri-
can and English Encyclop::edia? 

A. Yes, sir. 
Q. Did he have the book there? 
A. Yes, sir. 
Q. Did Judge Swayne have the act of 1831, providing for the 

punishment of contempts, before him during the trial of that 
case? 

A. lf I recall, the Revised Statutes were not used at all dur-
ing the trial. · 

Q. How long was it after the testimony in the c~se closed 
before Judge Swayne imposed the sentence on these men? 

A. He deliberated only a few moments. Probably two or 
three minutes. 

Q. Did he examine the statutes between the time the testi­
mony was closed and the time he pronounced sentence? ( 1 

A. I do not recall that he did. 
Q. Did Judge Swayne to your knowledge ever examine that 

statute with reference to this case? 
The Wl'rNESS. Afterwards or before? 
Q. Before. 
A. Not before that I recall. 
Q. Did he examine the statute afterwards? 
A. I think; yes, sir. 
Q. That is to say, after these men went to ja11, then he did 

examine the statute? 
A. No; it was after the decision in the circuit court of 

appeals. 
Q. Then it was after the men had be~n put in jail, was it 

not? · · 
A. Yes, sir. 
Q. Up to the time the men were committed to jail, to your 

knowledge had Judge Swayne ever examined the statute? 
A. No, sir; not in my presence .or that I' recall. · 
Q. Were the Revised Statutes in the library of the court? 
A. Yes, sir; I had possession of -them. 
Q. And the judge could have examined them if he had asked 

for them? 
· A. I should have certainly afforded them; yes, sir. 

Q. Now, you say on Monday, the Gth of November, Judge 
Swayne made a statement that he had received a letter from 
Belden and Paquet stating that they had understoOd that he 
had negotiated the purchase of a part of the tract of land in 
dispute in the Florida McGuire case? 

A. That, I think, was Tuesday, November 5. 
Q. On Tuesday, November 5, was it? 

~ A. Yes, sir. 
Q. And Paquet was present in court? 
A. Yes, sir. 
Q. And Judge Swayne stated that when he ascertained that 

this land was in controversy before him he broke off the nego­
tiations? 

A. He stated that when the quitclaim deed--
Q. You just answer the question that I asked. Did he state 

then and there that he broke off the negotiations when he found 
out that the land was in controversy before him? . 

A. When he found out it was a quitclaim deed-·-· 
Q. Do you know what statement was put on record on the 

11th of November? 
A. Yes, sir. 
Q. Does he say anything about a quitclaim in that state­

ment? 
A: In that statement ·he says that when the quitclaim was 

sent to him he discovered by inquiry that the property was the 
same as that in litigation before him. · 

Q. Did he in his statement on the 5th of November soy any­
thing about a quitclaim deed? 

A. I think he did, yes, sir ; that is my recollection. 
Q. Now listen. wa·s not the reason be gave for breaking off 

negotiations that he discovered that the land was in litigation 
before him? 

A. Only inferentially. I do not think he stated-­
Q. He did not state that proposition? 
A. I do not· think he stated that proposition squarely, no, sir. 
Q. Did he state then and there that Mr. Hooton had told him 

when he purchased the land that it was a part of the Cheveaux 
or Rivas tract and was in suit before him? 

A. No; · he did not refer to that . . 
Q. He stated then and there that he never found out that the 

property was in controversy before him until after he received 
the letter from the agent? 

A. No; he did not go to that extent. 
Q. Did he state the time when he ascertained that the prop· 

erty was in litigation before him? 
A. He said on inquiry in relation to the quitclaim deed he 

found that the property was in litigation in that suit. 
Q. Then he stated practically that he did not find out that the 

property was in litigation until after the. deed was sent to him? 
A. I am not testifying as to conclusions. 
Q. I call your attention to the American and English Encyclo­

predia of Law on page 32, and ask you to state whether the por­
tion I will read was what Mr. Davis called to the attention of 
the court: 

United States Statutes, section 724 (U. S. Rev. Stat.) limits the 
power o:t the Federal courts to punish for contempts, and defines con· 
tempts to be either: (1) contempts committed in the presence of the 
court; (2) the misbehavior o:t an officer of the court in his cffi cia l 
transactions; or (3) the disobedience or the resistance by any officer, 
party, juror, or other person, to any lawful writ, process, order, rule, 
decree, or command of the court. 

Was not that what Davis read? 
A. I do not recall that he read that portion. I think it was 

some subsequent citation from that book. I am not certain 
about that. I would not attempt--

Q. Is there any subsequent citation in this book on the sub-
ject of the act of 1831? · 

A. My recollection is not clear as to what he did read. 
Q. If there is not in this book any reference to the act of 1831 

except that, it must be the one he read? 
A. That would be the conclusion; yes, sir. 
Q. Did Judge Swayne state that the reason why he returned 

the quitclaim deed was because he found that the property was 
in litigation before him? 

A. Well--
Q. You can answer that yes or no. 
A. I can not recall exactly the ground on which he placed it. 

I took down his statement in writing and reduced it to the rec-­
ord-the statement of November 11. 

Q. You put on the record on November 11 the statement h~ 
made on November 5? 

A. No; the statmEmt he made on November 11 I took down-­
Q. This is the statement he made on Tu sday, November 5, ac­

cording to the record that you have certified in this case? 
Listen: 

On Tuesday, November 5, 1901, at the time of the presentation o:t 
the said motion by plaintiffs, that the court recuse himself, he had then 
stated and now states that he never agreed to accept nor ever accept ed 
any deed to any portion of the said Chevaux tract; that, a s he stated, 
a member of his family, to wit, his wife, had, with money inherited by 
her from her father's estate, negotiated for the purchase of some city 
lots in Pensacola; that certain deeds in connection therewith had been 
sent to her in Delaware, one of them proving to be a quitclaim deed, 
and upon investigation and inquiry it was found that the property in 
this deed was a portion of the property in litigation in the suit of 
Florida McGuire v. Pensacola City Company et al., and that thereupon, 
and by his advice, the said deed was r eturned to the proposed grant ors 
with the statement that no further negotiations whatever could be con. 
ducted by them in relation to this property, and they thereupon refused 
to purchase, either at the present time or in the future, any portion of 
the said tract. 

Q. Is that the memorandum you wrote down? 
A. I made that record on November 11-of the statement of 

Judge Swayne made on November 11. 
Q. Then the reason the judge gave for refusing to go on 
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with the negotiations is because he found the property was in 
lWgation before him? -

A. I do not understand that that is stated--
Q. That is what the statement says. - I am asking you if that 

ls what was said at that time. 
A. That is what I reduced to the record. 

· Q. How did you come to talk with this man McLellan? . 
A. I had received a request from Senator Higgins to find out 

who the reporter w~ who wrote the article in the Pensacola 
News of November 12. I had inquired of the business man­
ager--

Q . . Then you were interested in getting testimony in this 
case, because Senator Higgins asked you to? 

A. Yes, sir. . , . . . 
Q. That is the reason why you inquired of the reporter? 
A. Yes, sir. · , 
Q. You say the ·reporter told you that Judge Swayne did not 

state then and there that the conduct of these men was a stench 
ln the nostrils of the community? . _ 

A. Yes, sir; I put that question squarely to him. 
Q. The reporter was mistaken in that statement, because Judge 

Swayne did say that, according to your testimony? 
A. No; not my testimony. I have not said so in my testimony. 
Q. I will rulk you now if Judge Swayne did not say that the 

conduct of these men was a stench in the nostrils of the com-
munity? . 

A. I have no recollection of any such statement. 
Q. Did you not just state that on the witness stand here? 
A. I have just stated that Judge Swayne said that their con­

duct had a vicious tendency, and that they had adopted crooked 
methods. That--

Q. Did you not state--
. · Mr. THURSTON. Let him answer. 

Mr. Manager PALMER. All right. 
[ A. That is my recollection. . 

Q. (By Mr. Manager PALMER.) Did you not state here within 
ten minutes that he said that the conduct of these men was a 
stench in the nostrils of the community? 

A. No, sir; I will stand by my testimony on that subject. 
Q. How long was it after the contempt proceedings before 

these lawyers were put into the hands of the marshal and 
started to jail? 

A. About an hour and ten or fifteen minutes. 
Q. Then the whole trial, the testimony of the witnesses and 

the deliverance of the judge, occupied an hour and ten minutes? 
A. Yes, s~r. . 
Q. Have you given all the testimony that was given on that 

occasion, or, substantially all? · 
A. I think I have given in substance--
Q. You have given the names of the witnesses who were sworn 

and substantially what they testified to? 
A. No ; I have not gone into detail. 
Q. What officer took these men to prison? 
A. The United States marshal. 
Q. Was he there in coUl·t? 
A. Yes, sir. 
Q. Did the judge order him to take them to prison? 
A. There was no specific order. The .sentence was that they 

stand committed until the terms of the sentence were complied 
with. 

Q. Did the marshal walk up and take them? 
A. I do not know. 
Q. Did he have a commitment? 
A. Not for ten or twenty minutes; probably a half hour after­

wards. 
Q. The commitment had not been prepared when the marshal 

took them away? 
A. I do not know what be did on that subject. I went out 

to prepare the commitment. 
Q. What did you do with it? 

· A. Gave it to the marshal. 
Q. The men were then in prison? 
A. I do not know. 
Q. Were they there? 
A. They were not in the marshal's office. 
Q. They had gone to some place? 
A. They had gone. 
Q. The marshal was there alone? 
A. I do not know that I noticed whether they were in court 

·or not. 
Q. Then, beyond any doubt, they were in prison by the time 

you delivered the commitment? 
A. Yes, sir; but I have no knowledge-- _ 
Q The marshal m·ade haste to put them in prison before he 

received the commitment? 

A. I do not know what be did. 
Q. Where was Judge Swayne? 
A. He went to his office immediately. 
Q. A soon as he pronounced sentence be left the place? 
A. Within a few moments. 
Q. Did he order you to make out the commitment? 
A. No, sir. 
Q. You did of your own motion? 
A.• I made it out as a matter of course. 
Q. Who issued the subpcenas in this case? 
A. I did. 
Q. To whom did you give them? 
A. To the marshal. 
Q. Who ordered you to issue them? 
A. Mr. Fisher filed the p~ipe for the witnesses. 
Q. Who is Mr. }j, isher? 
A. An attorney at law at Pensacola. • 
Q. And one of the defendants in the Florida McGuire case? 
A. One of the attorneys appointed by the court. 
Q. To do what? · 
A. For the purpose of investigating this charge made by Mr. 

W. A. Blount. 
Q. When did the court appoint attorneys to investigate this 

charge? 
A. On Monday morning. 
Q. Did you have any conversation with Judge Swayne on this 

subject? 
A. None whatever. 
Q. Did be have any conversation with Blount or li'isher on 

Monday morning? · 
A. Not in my presence. 
Q. Or to your know ledge? 
A. No, sir. 
Q. Was .anybodY else appointed to investigate this case and 

present it to the court than Blount and Fisher? 
A. That is all. 
Q. And they were bo.tb defendants in the case? 
A. Yes, sir. 
Q. Now, in the Paquet case, did not Paquet come there and 

have a trial before Judge Swayne and bring a lawyer from · 
New Orleans to defend him? · 

A. Judge Paquet c·ame over to file an answer. 
Q. I am not asking you about that. Listen to my question 

and answer it. Did not Judge Paquet come to Pensacola and 
bring a lawyer from New Orleans and have a trial before Judge 
Swayne? 

A. I do not recall that he bad anything, except possibly an 
argument on his answer, and not a trial. 

Q. Did he make the argument himself, or did his counsel 
whom he brought from New Orleans make It? 

A. I do not recall. I think possibly Mr. Wilkins came over 
with him. · 

Q. Did not Mr.- Boatner come? 
A .. Possibly it was Mr. Boatner. 
Q. Why is not your recollection as vivid on that subject as it 

is as to the details of the contempt proceedings? 
A. I have recalled it substantially. 
Q. After it was determined that Paquet had to go to jall, be 

apologized to keep out of jail? 
A. It was not determined before. A point was raised as to 

the jurisdiction of the court in the nature of an exception. 
Q. Did Judge Swayne decide that against him? 
A. There is no record of any decision. 
Q. I am not asking whether there is any record. 
A. No; it was not determined. 
Q. Did he intimate his decision? 
A. On the argument? I think not. 
Q. At any other time? · 
A. No, sir. . 
Q. If the Judge was going to decide in favor of Mr. Paquet, 

there would have been no occasion far making the apology? 
A. I do know that he filed a petition for a writ of prohibition. 
Q. On the contempt trial, the first thing was to sentence the 

men to be disbarred for two years? 
A. That was included in the sentence. 
Q. Whether it was th~ first or the middle or the last, it was 

somewhere along the lliie? 
A. Yes, sir. 
Q. Why did be take that back? 
A. Mr. Blount spoke to him. 
Q. What did he say? 
A. I did not hear it. 
Q. Did Mr. Blount walk up to the desk and speak to Judge 

Swayne? 
A. Yes, sir. 
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Q. And immediately Judge Swayne took it otr. 
A. Yes, sir. 
Q. And you do not know what was said? 
A. I did not hear the conversation. It was in a whisper. 
Q. It was in whispers? 
A. Yes, sir. 
Q. Did Judge Swayne at that time examine the act of 1831 

to see whether Mr. Blount was right or whether he was right? 
A. I do not think he did ; no, sir. ' 
Q. Did Barker tell you from whom he got that article? 
A. Barker testified in the trial that Mr. George W. Pryor 

delivered it to him. 
Q. That is, a.,t the printing office? 
A. Yes, sir. 
Q. How did you come to be so observant of Mr. Davis during 

the week that preceded the contempt proceedings? 
A. I do not know how I came to. I know that I recall the 

circumstances very distinctly. That is all I can say. 
Q. Can you give the same account of the actions and conver­

sations of every other lawyer who came into court during that 
week? 

A. I think I can recall in a general way circumstances of that · 
kind at any period. I may and I may not be able to--

Q. Have you any reason to suppose that Mr. Davis was coun­
sel in the Florida McGuire case other than those you have given 
here? 

A. I accepted it as a matter of course, and that is the reason 
I made my proposition to him about the witnesses. 

Q. You say you saw him conversing with Paquet, and there­
fore you concluded that he must be of counsel. 

A. He came in with them and left with them, and that was 
the only affair or only business he had in court. He had no 
other case--

Q. That is the only reason you had for concluding that he was 
of counsel in that case? 

A. Yes, sir. 
Q. He was not counsel of record? 
A. No, sir. 
Q. Until Monday-­
A. No, sir. 
Q. When he came in and asked to have his name put of rec­

ord and asked to have the case discontinued? 
A. I will say that is a very usual proceeding. 
Q. I am not asking you whether it is a usual proceeding. 

Please answer my question. Who appointed you to your office? 
Mr. SCOTT'. Mr. President, I should like it if the manager 

would give the witness time to answer the question. Before 
he can answer a question, counsel propounds another. 
. Mr. GALLINGER. Mr. President, I was about to rise to a 

point of order, that the witness ought to be allowed the privi­
lege of answering questions in full. He has been interrupted 
time and again by the honorable manager. 

Mr. Manager PALMER. If I may be permitted, I only inter-
rupt the witness when be is giving an unresponsive answer. 

Mr. GALIJINGER. Not always. 
Mr.- SCOTT. Give him time to answer. 
Q. (By Mr. Manager PALMER.) I ask you who appointed you 

to your office? 
A. Judge Pardee. 
Q. When? 
A. May 28, 1895. 
Q. Have you any interest in the result of this case? 
A. Well, friendly interest ; yes, sir. 
Q. Have you any interest in the event? 
A. Only in a friendly way, so far as I understand--
Q. If Judge Swayne should be removed do you expect to lose 

your office? 
A. I have no such expectation. 
Q. Have you taken a lively interest in the preparation of this 

case? 
A. Yes, sir. I will amend an answer that I made. I started 

to make the answer. I was appointed by Judge Pardee on May 
28, 18!)5, clerk of the circuit court. I was appointed June 12 
following by Judge Swayne clerk of tile district court. 

Q. Tlien you are an appointee of Judge Swayne? 
A. So far as the district clerkship is concerned. 
Q. Have you consulted with Judge Swayne from time to time 

about tile pl·epara tion of this case? 
A. Yes, sir. 
Q. And you have been instruQJ.ental in securing witnesses 

and have assisted in the preparation of th_e case? 
A. Yes, sir. 
Q. State whether or not this offi~e _you boJd under Judge 

Swayne's appointment, that of clerk of the district court, is at 
his pleasure. 

A. Yes, sir; at the pleasure of the district judge. 
Q. Was Judge Swayne on the bench at the time the marshal 

took these men a way to prison? 
A. I do not recall whether Judge Swayne was on the bench 

when he took them away. I did not see the taking away of 
Mr. Davis and Belden. I went immediately to my room and 
fixed up the warrant of sentence. 

Mr. Manager. PALMER. That is all. 
Mr. THURSTON. That is all. 
Mr. MORGAN. I have some questions I desire to have pro­

pounded to the witness. 
The PRESIDING OFFICER. The Senator from Alabama 

propounds questions to the witness. They will be read by the 
Secretary. 

The Secretary read as follows : 
Q. When 1\Ir. Paquet presented his apology to Judge Swayne had the 

prohibition proceeding and the proceedings on the writ of habeas corpus 
been decided ? 

A. Yes, sir. 
The Secretary read as follows: 
Q . !lad Davis paid the fine and bad Belden suffered the imprison-

ment imposed upon them before Paquet made his apology? 

A. Yes, sir. 
The Secretary read as follows: 
Q. At the time Paquet made his apology did he have any causes or 

business in the court over wh!ch Judge Swayne was presiding? 

A. I think not I think at that time he bad withdrawn from 
tlie Florida McGuire case. That was in March, and as I recall 
now, when the second suit was brought Judge Paquet's name 
was not of counsel, and that was the only case he had before the 
court at that time or since. 

Mr. BACON. I wish to propound a question. 
The PRESIDING OFFICER. The Secretary will read the 

question. 
The Secretary read as follows : 
Q. Did Judge Swayne pronom:ice sentence orally, or did he read it 

from a written paper? 

A. He pronounced · sentence orally, without reference to any 
paper, so far as I remember. 

The PRESIDING OFFICER. Who is the next witness? 
Mr. THURSTON. Call Beverly Burton. 

Beverly H. Burton sworn and examined. 
Mr. HIGGINS. Possibly the Secretary had better repeat the 

answers of the witness; he seems to have a cold. 
The reading clerk repeated the answers of the witness. 

By Mr. THURSTO:S : 

Question. What official position did you bold, if any, on the 
9th day of November, 1901? 

Answer. I was deputy clerk of the circuit court. 
Q. Of what county? 
A. Escambia County, Fla. 
Q. At any time on that day or evening did you receive a 

l)l'~cipe for the issuance of a writ in a case of ejectment brought 
by Florida McGuire against Charles Swayne? 

A: Yes, sir. 
Q. What attorney's name, if any, was signed to it? 
A. Simeon Belden, E. T. Davis, and Paquet, I think. 
Q. \Vbo brought it to you? 
A. It was brought by Joseph Keyser. 
Q. Where were you at the time? 
A. At my home. 
Q. Your residence? 
A. Yes, sir. 
Q. Not at your office? 
A. No, sir. 
Q. At what time in the evening? 
A. It was about 8.20. 
Q . 'Vhen it was presented to you, what did Keyser say? 
A. He asked me to go down to the office and issue it and then 

get the sheriff to serve it immediately. 
Q. w ·as that all he said? 
A. Yes, sir; I think so. 
Mr. THURSTON. That is all. 
1\Ir. Manager PALMER. We have no questions. 
The PRESIDING OFFICER The next witness. 

Elijah B. Barker, sworn and examined. 
By Mr. THURSTON: 

Question. Where do you reside? 
Answel'. I now reside in Uniontown, Ala. 
Q. Where did you r·eside in November, 1901? 
A. Pensacola, Fla. · · · · · 
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Q. What was your business then? 
A. I ·was city editor of the Daily Press. 
Q. On the evening of November 9, 1901, did anyone bring 

this manuscript article to you [handing witness manuscript]? 
A. (After -examining.) Yes, sir. 
Q. Where were you at the time? 
A. I had just started to leave my office, and I met Mr. Pryor­

George W. Pryor-at the door. He told me that Mr. Paquet had 
sent this to me for publication-Paquet, of New Orleans. He 
was then in Pensacola. I read it and saw it was a good piece of· 
news, and I told him I would publish it if he would promise not 
to give it to the other papers. · 

Mr. Manager PALMER. I do not think a conversation be­
tween this man and Mr. Pryor is of any consequence, and I ob-
ject to it. · 

The PRESIDING OFFICER. Is it claimed by the counsel? 
Mr. THURSTON. I do not need to claim that, because I can 

reach it in another way. ['.ro the witness.] Were you a wit­
ness in court at the trial for contempt of Belden and Davis? 

A. Yes,sir. 
Q. Were ~u sworn as a witness there? 
A. Yes, sir. 
Q. Will you detail what staterqent you made as a witness 

there concerning this same transaction? 
A. Well, I was asked did I write this article. I had then a 

copy of ·the paper with me also, and I carried this into court_ 
I told him I did not. Then he asked me where I got it. I 
told him George W. Pryor brought it to me between 10 and 
11 o'clock on Saturday night, the 9th-I think this was on 
Monday I was being examined-and that Mr. Pryor told me 
that Mr. Paquet had written it and sent it to the paper. I 
told Mr. Pryor that I would publish it and would not charge 
anything for it if he would give me the scoop-not to carry it 
to the other papers. He promised that he would. 

Mr. THURSTON (producing paper). Mr. President, I ex­
hibit the paper identified and testified to by the witness in order 
to show that it is the same paper already in evidence. 

The WITNESS. I wrote the headlines to it myself. 
Mr. THURSTON. I think the witness discloses the fact that 

he was an enterprising newspaper man. That is all, Mr. 
Barker. 

The PRESIDING OFFICER. Do the managers on the part 
of the House desire to cross-examine the witness? 

Mr. Manager PALMER. No, sir. 

Thomas F. McGourin sworn and examined. 

By Mr. THURSTON : 
Question. Where do you reside? 
Answer. Pensacola, Fla. 
Q. In November, 1901, did you ·hold any office? If so, what? 
A. Yes, sir; I was United States marshal in and for the 

northern district of Florida. 
Q. 'Vere you present at the proceedings in contempt against 

Davis and Belden on November 12 of that year'? 
A. I was present during the concluding part of that trial, 

which covered only the period in which the judge p!tssed sen­
tence on the defendants. 

Q. Did you hear the statement of the judge in proceeding to 
render judgment and in sentencing the defendant~? 

A. I did. 
Q. Will you please state it, according to your best recollec-

tion? 
A. I Cfl.Il state it in substance and effect only. 
Q. Yes. Please do so. 
A. The Judge began his remarks by a reference to the rule 

and answer and testimony as showing to the court that these 
attorneys in bringing the case would bring it for the purpose 
of impeding and influencing the action of the court in this case ; 
that their purpose was to discredit the court in the eyes of the 
people. The Judge spoke of the nobility of the profession of 
the law, and how well the ethics of that profession had been 
maintained by members of the bar. He also spoke of the age 
of one of the defendants and the great regret he felt in having 
to pronounce sentence upon him. That is the gist of the re-
marks, as I remember. - · 

Q. In your recollection was there any expression used to the 
effect that the action of the defendants was a stench in the nos­
trils of the community? 

A. No, sir; I remember no such remark. 
Q. You heard all that was said? 
A. I did; all that the Judge said. 
Q. Yes; all that the judge said. What was the general ap­

pearance of Judge Swayne in the delivery of these remarks? 
A. As I recall it, I thought the judge spoke with a little more· 

than ordinary deliberation and calmness and firmness, and the 
impression that was created on my mind was that--

Mr. ·PALMER. Mr. President,- I object to the impression 
created on the witness's mind. What be is entitled to testify 
to are facts that occurred there at that time. 

Mr. THURSTON. 1\Ir. President, they asked their own wit­
nesses questions of that kind and they were permitted to 
answer. 

Mr. Manager PALMER. Did you object? 
1\Ir. THURSTON. No, sir; I did not object, because if I 

had objected to all the improper questions asked we would 
have been here until next summer. 

Mr. Manager PALMER. No ; I think not. 
The PRESIDING OFFICER. The Presiding Officer was not 

paying strict attention to the answer of the witness. 
Mr. '.rHURSTON. There is no objection made to my question, 

but they object now to what the witness was beginning to say. 
I should like to have the Reporter read it. 

The PRESIDING OFFICER. The last question and the an­
swer will be read by the Reporter. 

The Reporter read as follows : 
Q. What was the general appearance of Judge Swayne in the de­

livery of these remarks? 
A. As I recall it, I thought the judge spoke with a little more than 

ordinary deliberation and calmness and firmness, and the impression 
that was created on my mind was that--

The PRESIDING OFFICER. Let the last phrase be stricti:en 
out. The witness can not testify to the impression made on his 
mind. 

Q. (By Mr. THURSTON.) What was the appearanc-e of the 
Judge, as to his speaking in anger or not? 

A. He exhibited no anger whatever that I could observe. He 
appeared as sad rather than angry-sadness. 

Q. Did you see Mr. Belden at that time? 
·A. Yes, sir. 
Q. What was his general appearance as far as you noticed as 

to health? 
A. Well, he seeined to be suffering from some facial trouble-­

paralysis, I believe. 
Q. Aside from that, was there any appear~nce of any speclal 

trouble or ill health? 
A. None whatever, that I know of. 
Q. (Producing paper.) I show you that list of witnesses 

with the residence opposite their names, and I will ask you how 
long it would have taken you to have served subpoonas on all 
those witnesses if you had been requested to do so? 
. A. (Examining paper.) There are, let me see, how many? 

Mr. THURSTON. - Twelve, I believe. 
The WITNESS. The most of them were within easy reach of 

the court-house; · I would say· ·two hours.· I believe they could 
all have been reached within two hours' t ime. · 

Q. (By Mr. THURSTON.)· If subpoonas for them had been 
placed in your hands on Saturday evening, November 9, 1901, 
eould you have served them all that evening? 

A. Yes, sir; unless they· were out of the city, or something 
of that kind. 

Q. Was any subpoona placed in your hands or any request 
made upon you in the matter of summoning witnesses for the 
vlaintiff, Florida McGuire, on ·the trial then pending in your 
court at any time on the afternoon or evening of Saturday, 
November 9, 19017 

A. I think not. I am speaking from memory. It is reason-
ably certain there was not. . 

Mr. THURSTON. That is all, Mr. Pre~ident. 
Cross-examined by Mr. Manager PowERs : 

Q. Mr. McGourin, are you the marshal of the district court of 
the northern district of Florida at the present time? 

A. I am. 
Q. And you were in 1900 and 1901? 
A. I was. 
Q. Did anyone request you to be in court at the time that 

Belden and Davis were sentenced? 
A. Did anyone request me to be in court? 
Q. Yes. 
A. No, sir. 
Q. And you came in, as I understand, when the trial was in 

progress? 
A. Yes, sir. 
Q .. And that trial lasted about one hour? 
A. I do not know how long. 
Q. Well, how far had it advanced when you came into court? 
A. It had advanced to the period just before Judge Swayne 

began to pronounce sentence. · 
Q. '.rhen I understand that you heard tlle entire sentence ot 

Judge Swayne? 
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A. Yes, sir. 
Q. And how long did that occupy? 
A. Very few moments~ I do not know. Do you want me to 

approximate the time? 
Q. Well, · about how many minutes? 
A. Oh, I would say from five to ten minutes. 
Q. Now, did Judge Swayne, in pronouncing that sentence~ 

state under what statute he rendered it?" 
A. Well, I could not state as to that. 
Q. Did he refer to any statute under which the respondents 

were guilty? 
A. Well, I could not answer that, either. 
Q. Did he state for what offense he sentenced Belden. and 

Davis? 
A. My recollection is, for contempt. 
Q. Well, what was the form of contempt7 What bad they 

done that mad~ them l-iable to be committed for contempt? 
A. Something along their professional lines that bad occurred 

~orne time prior. 
Q. I know ; but I understood you to say that you heard the en­

tire sentence? 
A. I did. . 
Q. Did not the judge in that sentence state what he was sen­

tencing them for? 
A. He may have. I also stated, sir, that I did not remember 

the judge's language. I remember the substance and etiect of 
it only. 

Q. Can you not tell this court for wh~t otiense, aS' Judge 
Swayne expressed it, be sentenced these men? 

A. That was for contempt of court. 
Q. And what bad they done that constituted contempt? 
A. Well, I could not answer that · only in a general way. 

Then it would be upon general knowledge, not from any per­
sonal. 

Q. Did you take these men to prison? 
A. I took one of them. 
Q. Which one? 
A. Mr. Belden. 
Q. Who took Davis? 
A. One of my deputies. 
Q. How soon after the sentence was completed was it that 

you bad them in jail? . 
A. Well, I do not know as to that either. 
Q. How many minutes? 
A. I do not know. 
Q. Did you have any commitment when you went to jail? 
A. I presume I bad, for I would hardly take a man to jail 

without authority to do so. 
Q. Well, did you detain them until the commitment was com­

pleted? 
A. I think it is a safe proposition to say that I did; but at 

the same time I could not state now, definitely. The matter has 
passed out of my recollection almost completely. 

Q. What occasion was there, Mr. Marshal,. why these men 
should be hurried oti to jail? 

A. They were not hurried off to jail. 
Q. How many minutes was it between the sentence and the 

time these men reached the jail? 
A. I do not know. 
Q. Now, I understood you to say that Judge Swayne's man-

ner was deliberate, but was not angry? · 
A. That is what I said. 
Q. Did you hear him use the expression that these men were 

ignorant? 
A. I think not. 
Q. Did you hear him use the expression that they were guilty 

of crooked transactions? · 
A. I do not know that I did. 
Q. You did not, I understand, bear him use the expression 

that their conduct was a stench in the nostrils of the people? 
A. I did not; at least, I do not remember it, and I think I 

would have remembered it if I had. 
Q. Then you heard nothing in that sentence that led yoJI to 

assume that the · language which was used by the judge was in 
any way in criticism of those respondents? . . 

A. Well, I do not quite understand your question, sir~ 
Q. I understand you to say tllat Judge Swayne was not 

angry; that he was deliberate; thnt when he· referred to Bel­
den he spoke with great sadness; that he did not use the ex­

. pression that tile counsel were ignorant or crooked or that their 
conduct was a stench in the nostrils of the people? 

A. I said I did not remember of his using those words, save 
the last ones with reference to their being a stench in the 
nostrils of the people.. 

Q. Do you remember that? 

A. I do not. 
Q. You heard the entire sentence? 
A. I did. 
Q. And you have stated to the best of your -recollection just 

what took place at that trial and that -commitment? 
A. At that sentence--not the trial, the sentence. 
Q. Well, at the sentence? 
A. Yes, sir. 
1\Ir. Manager POWERS. I think that is all. 
Mr. THURSTON. That is all. 

Herman Wolf sworn and examined.. 
By Mr .. THURSTON : 

Question. Where do you live? 
Answer. In Pensacola, Fla. 
Q. Did you hold any official position in November, 1901 'l 
A. I did. 
Q. What? 
A. I was chief deputy in the United States marshal's office. 
Q. Were you present in the court room at any time during the 

hearing of the contempt proceedings against Belden and Davis? 
A. I was there when the sentence wa& pronounced. 
Q. Did you hear what Judge Swayne said in pronouncing that 

sentence? 
A. I did. 
Q. State as nearly as you can remember and in substance and 

effect what he said. 
A. I could not give any correct idea at this time of just. what 

he did say. I could not say. . 
Mr. TELLER. Mr. President, there is too much noise in the 

Chamber. The witness does not speak very loud, and we can 
not hear over here at all. 

The PRESIDING OFFICER. The Senate will please be in 
order. · · 

Q. (By Mr. THURSTON.) Did he· use any such expression as 
that the action of the attorneys defendant was a stench in the 
nostrils of the people, or words to that etiect? 

A. I do not recall any such language. I do not think it was 
used. 

Q. What was the general appearance and manner of Judge 
Swayne in the d~very of that sentence? 

A. Very dignified, deliberate, and calm. 
Q; What, if any, evidences were there in his manner or ap­

pearance or delivery of the sentence indicating anger on his 
part? 

A. Not that I could observe~ 
Q. What, if any, exhibition of feeling did he appear to give? 
A. He appeared to be kind ; perfectly calm. 
Mr. THURSTON. That is ·an. 

Cross-examined by 1\Ir. Manager PoWERs: 
Q. A single question. Did I understand that you are at the 

present time a deputy marshal? 
A. I am. 
Q. And under Marshal McGourin? 
A. I am . . 
Q. And you were present in the court with Marshal McGourin 

at the time of the sentence of Davis and Belden? 
A. I was. 
Q. Did you enter the court room with Marshal McGourin? 
A. I did not. 
Q. How happened you to be in the court room that morning? 
A. I go in, as a general thing, when sentence is passed of any 

kind, because it is a part of my duty to be there to know what 
has to be done with those parties that sentence is passed upon. 

Q. Did you hear the trial of Belden and Davis? 
A. I heard part of it only. 
Q. You heard the entire sentence of Judge Swayne? 
A. I did. 
Q. Did I understand you to say that be spoke with great 

kindness and used no harsh language? 
A. I did not say "great kindness." I said with kindness; 

but he did not use any harsh language. 
Q. That is, he spoke with kindness and used no harsh Jan· 

guage? 
A. I did say that. 
Q. Now, did you hear the Judge in the course of the sentence 

make any reference to the defendants or respondents being 
ignorant men? 

A. I did not . 
Q. Or being men who were guilty of crooked conduct? 
A. I do not recall language of that kind. There might have 

been something of that kind used, but not in that way. 
Q. Or being men whose conduct was a stench in the nostrils 

of the people? 
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A. · If such language . was used I do not remember it I am Q. Are you the Greenhut who was a witness in the contempt 

positiYe that I did not hear it. proceeding against Mr. O'Neal in Judge Swayne's court? 
· Q. Did you hear any language used by the court which re- A. I am, sir. 
:fleeted upon the conduct of the respondents? Q . .And you are the party tllerein named who brought the 

A. I did not. complamt against Mr. O'Neal. 
Q. In other words, the Judge sent these men to prison with- A. I am, sir. 

out any criticism of their conduct? Is that so? Q. Will you please state to the Senate and show, so far as 
A. I did not say that. you can, the nature of the ·injuries that were inflicted upon you 
Q. You say you heard no language that reflected upon their in that encounter with Mr. O'Neal? 

conduct? Mr. Manager POWERS. 1\fr. President, I must object to that 
A. There is n. difference between criticism and reflection. line of examination. There is before the court already a cer-
Q. 'l.'hen, as I understand, you have left it that Judge Swayne, tified transcript of the court records, together with a certified 

in his sentence of Belden and Davis, _said nothing which re- transcript of all the testimony in that trial, including the full 
fleeted upon their conduct? testimony of the present witness, so that all the testimony· that 

A. That is the way I understood it. was before the respondent at the time he sentenced O'Neal for 
Q. They went to prison all the same? contempt is in the record at the present · time, and nothing else 
A. They did. was offered,_except the testimony of Mr. Blount, whom I called 
Q. You took one, did you? to ask him what authority-that is, what statutes and what de-
A. I did not. cisions, were brought to the attention of the court at the time 
Q. Who did take them to prison? he argued his demurrer to the complaint of Mr. ' Greenhut. 
A. The field deputy. Now, it strikes me that there is no occasion to travel outside of 
Q. How soon after the sentence was it that they were on their that record. More than that, the question of the extent of the 

way to prison? injuries growing out of the altercation between O'Neal and 
A. Almost immediately thereafter. Greenhut was thoroughly gone into, not only by the witnesses to 
Q. Aml did you see Judge Swayne in the court-house when that affray, but also by the doctors in attendance; and it does 

they were taken out? not seem to me that it is competent at this time, in view of that 
A. After the prisoners were turned over to the field deputy phase of the case, to introduce the character of testimony which 

I went to the side door and went -into my office, and I do not the learned counsel is inquiring into. 
know that Judge Swayne left the court room at that moment Mr. THURSTON. Mr. President, I agree fully with the gen-
or not. eral proposition laid down by the distinguished manager, but I 

Q. \Vho made out the commitment? have no purpose to go into the transaction that was testified to 
A. Clerk Marsh. in the court. I only am seeking now, because it is better evi-
Q. And was the commitment made out before the hearing, dence than can be secured in any other way, from a mere read-

the h·ial, or after the trial? ing of the record, to show the exact character of the injuries 
A. I am· not aware of that. It does not come into my hands this man received and the serious extent of the same. 

until it is necessary 'for it to be served. Mr. Manager -POWERS. I desire to say, in reply to that, 
Q. Did that commitment come into your bands? that we do not in any way undertake to mitigate the serious 
A. The commitment did come into my hands. injuries which grew out of the altercation. Our contest will 
Q. How soon after the sentence did it reach your bands? be, when we come to argue that evidence, that it was a case in 
A. I could not say; it is a small circumstance that escaped my I which the court had no jurisdiction, and that the respondent 

memory entirely. I do not know just when. assumed jurisdiction without having jurisdiction. There is no 
Q. Well, how many minutes? I question but that is was a serious altercation, and there is no 

· A. I could not say. question but that this witness was seriously injured in it. 
Q. Would you say it was more than five minutes before the Mr. THURSTON. Mr. President, on that statement by the 

commitment reached your bands after the sentence? manager I will discharge the witness. 
A. How? 
Q. Was it more than five minutes after the sentence before Ezra P. Axtell sworn and examined. 

the commitment reached you? 
I ld t · · th t tt b r 1 By Mr. THURSTON : A. wou no express any opmwn on a rna er, ecause 

do not recall it at all. · · Question. Where do you reside? 
Q. You would not say, then, that it was more than five min- Answer. Jacksonville, Fla. 

utes1 Q; What is your profession? 
A. I would not say anything about it, because I could not A. I am a lawyer. · 

make a definite statement of it. Q. How long have you been practicing law? 
Mr. Manager POWERS. That is all. A. Since 1885. 

Reexamined by Mr. THURSTON : Q. What professional relation did you hold toward the re-
ceivership of the Jacksonville, Tampa and Key West Railroad 

Q. l\lr. Wolf, a question on one other subject. Did you have a in 1893, and subsequently thereto? 
conversation with Donald McLellan on Tuesday or Wednesday, A. I was his general attorney during the whole time that he 
]J,ebruary 7 or 8 of the present month, in the United States mar- was receiver of that property. 
shal's o~ce at Pensacola? Q. Do you remember about what time it was that the limits of 

A. I did, on \Vednesday, t~e 8th. . I the n01·the, rn judicial district of Florida were changed by act of 
Q. Who else ":'as present, 1f ~yone, at that conversation? Congress? , 
A. R.. P. Wh?-rton, deputy marshal. . . A. It was in the summer of 1894, in July, I believe. 
Q. Did, or did not, Mr. McLellan say !o ~ou at that time, ~n Q. JacksonyiUe before that was in that district, was it? 

substance and effect, that when be took hiS acco~t as a re- A. It was iJil .the northern district of Florida; yes, si~. 
porter for the newspaper of the contempt proceedmgs he was Q And that part of the State including Jacksonville was 
looking the gr~ater part of the time at Ids not~s and the defend- tak~n away from the district? 
ant, Mr. J?aviS, and .that be was not certam w_hetber Jud~e A. Yes, sir. · 
Swayne said that Davis ~d Belden were a stench m the nostrils Q. And attached to the southern district? 
of the people or that their conduct w~s such? A. Yes, sir. 

1 
A. He used such languag~ as that m substance. Q. Now, yqur receivership was begun before the district was 
Mr. THURSTON. That IS all. chanO'ed was it? . 
The PRESIDING OFFICE~. Call the next witness. A. "ye~, si~; i~ April, 1893. 
Mr. THURSTON. Call Percy S. Hayes. Q. And did it continue down after the time of the change in 

Percy S. Hayes, sworn. 
Mr. THURSTON. With the permission of the Senate, I will 

excuse this witness for a few moments. I do not seem to have at 
band a paper that I wish to identify by him. I will call him a 
little later. Call Mr. Greenhut in place of this witness. 

Adolph Greenhut, sworn and examined. 
By Mr. THURSTON : 

Question. Where do you live? 
Answer. Pensacola, Fla. 

the district? 
A. Yes, sir; until some time in the year 1900-the receivership 

was discharged. 
Q. .After the change in the district was the jurisdiction or 

supervision of the receivership changed from the northern dis­
trict of Florida, or Judge Swayne's district, to the southern dis­
trict of Florida? 

A. Yes, sir. All the property of the company was then in the 
southern district of Florida. 

Q. What court, then, was it that passed upon the receiver's 
final accounts? 
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A. The circuit court of the southern district of Florida. 
Q. How were the accounts of the receiver passed upon by the 

court-from time to time or at the end of the receivership? 
A. In the year 1895 the judges of the circuit court of the fifth 

judicial circuit, including Justice White, of the Supreme Court 
of the United States, promulgatedc an order that receivers of 
property appointed by the Federal caurts in that circuit should 
file their reports in the clerk'~ office quarterly, an~ unless ex­
ceptions were taken to those reports within thirty days, they 
stood confirmed as of course. · 

Q. When was that order made? 
A. That was made in the summer of 1895. 
Q. Well, now, prior to that time, for the year 1893, how were 

the accounts passed upon-from time to time, or did they stand 
over for final review and approval? 

A. Prior to that tim~ masters in chancery were appointed to 
pass upon the accounts of the receivers as they were filed before 
the master. ~'his order of which I speak did away with all 
standing masters, and these masters, prior to that time, passed 
upon the accounts of the receiver and his vouchers as they were 
filed with the master, and no order of the court was made until 
the final disposition of the case. 

Q. Prior to the change in the district did Judge Swayne ever 
have before him for approval or disapproval, and did he ever 
approve or disapprove, any of the accounts of the receivership 
up to the time of the change of the district? 

A. None, excepting in some particular instances where spe­
cial permission was obtained of the court to do ceTtain things 
and make certain improvements upon the property as to which 
the receiver deemed it necessary that he should obtain permis­
sion of the court before making any contract for. 

Q. Then, as I understand you, the general accounts of that 
receivership up to the time of the change of the district were 
passed upon and approved by the judge of the southern dis­
trict of Florida after the change in boundaries·? 
. A. Yes, sir; in this way: Upon the promulgation of the 

order to which I referred. the receiver was required to file 
up to that date his accounts, which he did; and no objection 
or exception being taken to them, they stood confirmed as a 
matter of course, without any special action of even the 
judge of th.e southern district of Florida .. 

Mr. THURSTON. That is all, I believe. 
Cross-examined by 1\Ir. Manager PoWEBs : 

Q. Mr. Axtell, I think you acted as counsel for Judge Swayne 
in the hearing before the subcommittee of Congress when evi­
dence was taken in Florida? 

A. I did one day ; yes, . sir. 
Q. Now, with reference to the expense of. this private car, 

I understand that that expense was not passed upon by Judge 
Swayne in any approval of the receivers' accounts. Is that 
correct? 

A. That is correct, sil·. 
Q. Can you state whether or not the expenses of that car 

from Guyenco11rt, Del., to Jacksonville, together with the ex­
penses of running that car to California and return, ever ap­
peared as such in any receiver's account? 

A. I can not, sir. 
Q . .And can you tell the court whether or not the judge who 

passed upon the accounts, which included the expenses of oper­
ating that private car, had any knowledge that it had been used 
for the purpose for which it had been used? _ 

A. I think I explained that no judge passed upon those ac­
counts, because no exceptions were ever filed to them. 

Q. And, so far as you know, no party in intere t-:-that is, no 
creditor or no stockholder-had any knowledge 'pf.):he expenses 
of operating the car in the way :in which it has ,been testified 
it was operated? 

A. I know that the attorneys of the parties in interest knew 
that the car made those trips. . 

Q. Did they ever advise their clients of that~kno~ledge? 
A. I have not the slightest idea, sir. . . 
Q. Well, now, as I understand, these accounts were filed and 

open for inspection for a given length of time? 
A. Yes, sir. · 
Q. And after a certain length of time, nobody objecting, the 

accounts were approved? · 
A. Yes, sir. 
Q. Can you tell the court whether or not the receiver, in 

making up those accounts, placed in a separate item of expense 
the use of this private car by Judge Swayne? 

A. I can not, sir. . 
Q. Well, do you not know, as a matter of fact, that that ex­

pense was not disclosed in any of the receiver's reports? -
A. I do not, sir. I assume that all the expenses of the re­

ceivership were disclosed in those reports. 

- -· -

Q. Did you have anything to do with making UI? those ac­
counts? 

A. I had to examine them, after they were made up, in a 
general way. 

Q. Now, did you ever see a separate item for the expense of 
that private car as used by this respondent? 

A. I did not, sir. 
Q. And are you not satisfied that it did not appear? 
A. Indeed, I do not know whether it dig or not. 
Q. Where are those accounts at the present time? 
A. 'l?hose that are in existence are on file in the clerk's office 

of the circuit court at Jacksonville. 
Q. Well, are they not all in existence at the present time? 
A . So far as I know. · · 
Mr. :Manager POWERS. That is all. 
Mr . . THURSTON. That is all. Call Percy Hayes. 

Percy S. Hayes recalled. 
By Mr. THURSTON.: 

Question. Where do you live? 
Answer. Pensacola, Fla. 
Q. What is your business? 
A. Newspaper reporter. 
Q. What was your business in November, 1901? 
A. Newspaper reporter. 
Q. Were you present in court at the time of the contempt pro­

ceedings on the 11th day of November, 1901, against Belden 
and Davis? 

A. Yes, sir. 
Q. In what capacity were you there? 
A. In the same capacity-newspaper reporter. 
Q. Did you give careful attention, so as to secure a correct . 

newspaper statement? · 
A. I did, sir. 
Q. Did you do so, sir ? 
A. I did. 
Q. Did you publish an account of that transaction there the 

next morning? 
A. I did, sir. 
Q. In what paper? 
A. The Pensacola Journal. 
Q. (Handing paper to witness.) I will ask you if this is a 

copy of it? 
A. Shall I read this entire article? 
Q. No. I just ask you if that is a true copy of that article as 

prepared by you and furnished your paper and published in it? 
A. Wjtbout reading the entire article, I think it is. 
Q. Well, now, will you read it through and tell me as to 

whether or not that is a. fair report and statement of what took 
place at the trial? 

A. All right, I will read it through. 
1\Ir. Manager POWERS. Mr. President, if the purpose of 

having the witness read that article is to introduce it in evidence 
we certainly must object. If I understand the rule of evidence 
correctly, the witness may look over the article and use it for 
the purpose of refreshing his recollection with a view to 
testifying, independent of the article, except so far as ·it 
refreshes his recollection of what took place at that trial ; but 
I did not suppose that he could read over the article, and then 
that the article could be put in evidence as a fair account of 
what took place. 

The PRESIDING OFinCER. The managers make no ob­
jection to the article being put in evidence, as the Presiding i 
Officer understands. · 

Mr. Manager POWERS. We certainly do make objection 
to the article being put in evidence. We do not object to the 

itness using the article to refresh his recollection for the pur-
pose of testifying as to what took place. _ 

The PRESIDING OFFICER. An article in another news­
paper was put in evidence by the managers. 

Mr. 1\Ianager POWERS. Yes; but that was upon entirely a 
different ground, I imagine. It was put in evidence because 
there was testimony that the article had been approved by the 
respondent, bad been submitted to Judge Swayne, and by him 
revised and published, so that it came in the nature of :m admis­
sion from the respondent. I do not understand that the cir­
cumstances surrounding this article are of that character at all. 

1\lr. THURSTON. Mr. President, I would sugge t that if the 
honorab-le managers would wait until we made some offer before 
making objections they might not lose so much time in the 
trial. We have not offered anything yet. 

The PRESIDING OFFICER. The Presiding Officer under­
stands that the objection was to the witness reading the article · 
in order to testify. 

Mr. :i\Ianager POWERS. No. 
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Mr. THURSTON. No. 
The PRESIDING OFFICER. The Presiding Officer under­

stood that the objection was to the reading of the article, and 
then having it introduced in evidence. 

1\fr. Manager POWERS. We made no objection to the wit­
ness, l\fr. President, reading the article. We understood the 
offer on the part of the learned counsel was to have him read 
the article and then to produce the article in evidence. I feel 
quite confident that that was his proposal at the time he asked 
the question. 

MI\ THURSTON. I ask that the Reporter read the question. 
The Reporter read as 'follows : 
Q. Well, now, will you read it through and tell me as to whether or 

not that is a fair report and statement of what took place at the trial? 

Mr. THURSTON. It will be very clearly seen that I have 
made no offer of this paper. There was nothing to object to, 
and all this time has been thrown away because of their 
anxiety to anticipate what I might do. 

The PRESIDING OFFICER. What is now the question? 
l\fr. THURSTON. I will ask another question. • 
Mr. Manager POWERS. The witness has not answered the 

previous question. 
Mr. THURSTON. No ; he has not answered that question. 
Mr. Manager CLAYTON. We object to it. 
Mr. THURSTON. I withdraw that question to save time. 

'(To the witness.) Have you now read this article? · 
A. Yes, sir; I have. 

· Q. After reading it, is your reCollection refreshed as to what 
took place at that trial? 

A. Yes, sir ; to a certain extent. 
Q. Where wer·e you sitting in the court at the time Judge 

Swayne delivered his opinion? 
A. To the best of my recollection, I was leaning against the 

desk of the clerk-Clerk Marsh. I was not sitting anywhere. 
Q. Will you please state, as nearly as you can, in substance · 

. what the judge said at that time? 
A. ',!.'he judge, in passing sentence, if that is what you refer 

to--
Mr. THURSTON. That is what I refer to. 
'A. The judge, in passing sentence, stated it was one of the 

most painful duties he had been called upon to perform during 
his incumbency of the bench ; that owing to the age of one of 
the prisoners or the defendants he regretted it very much; that 
the conduct, though, of the attorneys was a disgrace to the com­
munity. What else he said I do not remember. 

Q. (By Mr. THURSTON.) What was his appearance and man-
ner in the delivery of that sentence? 

A. That of a judge presiding upon the. bench. 
Q. Did he exhibit any evidences of anger? 
'A. I did not notice it, sir, if he did. 
1\lr. THURSTON. I think that is all. . 
The PRESIDING OFFICER ·(to the managers on the part of • 

the House). Inquire. 
Mr. Manager PALMER. We have no questions. 
Mr. THURSTON. I now offer a certified copy of the opin­

ion rendered by Judge Pardee, circuit judge· of the fifth circuit, 
in the matter of the writ of habeas corpus ex .parte Davis and 
·Belden. I will not ask to have it read, but will ask that it 
may go into the RECORD. 

1\fr. Manager PALMER. All right 
The PRESIDING OFFICER. It will be printed in the 

RECORD without reading, unless there is a request that it be 
read on the part of the managers or of some Senator. 

The opinion referred to is as follows : 
:United States circuit c.ourt, fifth judicial circuit. Proceedings before 

Don A. Pardee, circuit judge, in chambers. Ex parte Ezra T. Davis. 
Writ of habeas corpus. 
The petition, setting fo1:th the commitment and detention of the re­

lator, charges that his detention is illegal on the following grounds: 
" 1. That the commitment under which your petitioner is held is 

Ulegal n.nd void. · 
"2. That the court was without jurisdiction or powel' to sentence 

your petitioner in the premises. 
" 3. That the motion upon which the proceedings were had was not 

sworn to or verified. 
" 4. That the said motion does not charge petitioner with contempt 

either directly or by implication. 
" 5. Because by the said motion it appears that petitioner only did 

that which he was authorized to do as an attorney at law in behalf of 
his clients. . 

" 6. Because there is no allegation that the acts done by him as 
·alleged in said ·motion were done wrongfully or with improper motives. 

"7. Because the commitment is irregular in that it is not directed 
to the keeper of the county jail of Escambia County, bot only to the 
United States marshal for the northern district of Florida. 
· " '8. Because the said commitment does not set forth such acts of 
petitioner as in law amount to contempt of court. 

"9. Because it appears therefrom that the said court has punished 

as .1!-1~~nt~g~s~ t'bC: ~~c~ttst~nf~rthh~h s~Ja~~~r~i~t~~P~ot con-
stitute a contempt of court. 

" 11. Because the acts of petitioner set forth and related in said 
commitment were legal and proper. 

·~ 12. Because it is not alleged in said commitment that the acts of 
petitioner were contrary to right. · 

" 13. Because it does affirmatively appear that the acts set forth in 
said commitment, and that by the said court were held to be contempt, 
were done anct performed by petitioner in the proper and just discharge 
of his duty as an attorney at law. 

"14. Because it is not alleged in said motion or commitment that 
the action of petitioner tended in its operation to degrade or make im­
potent the authority of the court. 

"15. Because it is not alleged in said motion or commitment that 
the action of petitioner tended in_ any manner to impede or embarrass 
the due administration of justic.e. · 

" 16. Because there is no allegation in said motion or commitment 
that petitioner intentionally committed the said alleged contempt. 
. "17. Became from the motion filed it is apparent that no contempt 
was in tended." 

'l'he writ having issued, the keeper of the prison makes ret:u.n;l that 
he holds the relator by virtue of the following commitment: · 
United States of America, circuit court of the United States, fifth eir· 

cuit, northern district of Florida. 
The President of the United. States to the marsha~ of the United. States 

tor the northern district of Florida, greeting: 
Whereas at a session of the · circuit court of the United States for 

the fifth circuit and northern district of Florida, held at the city of 
l'ensacola, in- said circuit and district, on the eleventh day of No­
>ember, A. D. 1901, a rule to show cause why he should not be pun­
ished for contempt of the said court waa duly made and entered by the 
sa id court against Ezra 'I'. Davis for causing and procuring, as attor­
neys of the circuit court of Ec;cambia County, Florida, a summons in 
ejectment wherein Florida McGuire was plaintiff and the Honorable 
Charles Swayne was defendant, to be issued from .the said court n.nd 
served upon the said judge of this court to recover the possession of 
block 91, Cheveanx tract, in the city of Pensacola, Florida, a tract of 
land involving a controversy in Pjectment then depending in the said 
circuit court of the United States ln a case wherein the said Florida 
McGuire was plaintiff and the Pensacola City Company and otherif 
were defendants, upon the grounds : -

1. That the said suit in ejectment against the judge of this court was 
instituted after a petition to this judge ·to recuse himself in the sai.d 
ease of Florida McGuire v. The I'ensacola City Company and others 
had been submitted to the court on Noveml>eJ.' 5th, 1901, and denied, 
and after the said judge hn.d said in open court, and in the presence 
of the sald , that the .aUe.gation of the said petition that he, or 
some member of his family, were interested in or owned property in 
said tract was untrue, and had stated that he had refused to permit a . 
member of his family to buy land in said tract because the said suit by 
l!' lorida McGuire, involving the title to said tract, was ln litigation 
before him, the said judge. 

2. That after the said declaration of the said judge the sald counsel 
were aware that neither the said judge nor .any member . of bls family 
were the owners of or interested in any part whatever of the said tract! 
and had no reason to believe that he or they were so interested. ana 
knew, or could easily have known, that the said block was not in the 
possession or control of anyone, but was entirely unoccupied. 

3. That the· said suit was instituted against the sald judge on Satur­
day night, the 9th instant, after 6 o'clock, and after the court had over­
ruled the motion of said attorneys to postpone the trial of the said 
cause of Florida McGuire v. Pensacola City Company and others for a 
week or more and after the said judge had announced to the counsel 
aforesaid that he would call the case for trial on Monday, November 
11, 1901, and would then try the case unless counsel for plaintiJ:T made 
a showing why he should not so ~try, and the said counsel had a.n­
nounced that they would make such showing. 

4. That the said E. T. Davis was, before the institution of the said 
suit against the said judge, cognizant of all the facts herein set forth. 

Which charges were in violation of the dignity and good order of the 
said court and a contempt thereof. 

And afterwards, to wit, on the 12th day ot November, A. D. 1901, 
the said defendant having been duly served with an order to show 
cause why he should not be pu.n1shed for the alleged contempt afore- · 
said. which order was r-eturnable at said time1 was duly tded by the 
court upon hi.s answer and the evidence of w1tnesses, on the charges 
aforesaid in the said rule preferred, and a verdict of guilty was duly 
rendered by the said court against the said defendant, Ezra T. Davis. 

And afterwards, on the same day, our sald court, by reason of the 
verdict aforesaid of the said court, did duly sentence the said Ezra T. 
Davis to be imprisoned in the county jail of Esca.mbia County, in the 
State of Florida, for and during the term and period of ten .days from 
the 12th day of November, A. D. 1901, and further to pay a fine or pen­
alty to the United States Government of $100, and that he stand com­
mitted until the term of said sentence be complied with or until he M 
discharged by dne.course of law. 

The said jail being the place duly selected for the imprisonment of 
persons convicted of ofl'ences against the laws of the Umted States in 
the courts thereof in said northern district of Florida. 

Now, therefore,: you, the said marshal, are hereby commanded forth­
with to convey to the said jail at Pensacola, in the State of Florida, 
the body of the said Ezra T. Davis, and deliver him to the keeper 
thereof. ' 

And you, the said keeper. in the name of the President of the United 
States of America, are hereby commanded to receive the body of the 
said Ezra T. Davis, the person aforesaid, into your custody, an-d him, 
the said Ezra T. Davis, keep in the said jail of Escambia County, in 
the State of Florida, at Pensaeola, for the full term and period of ten 
days from the 12th day of November, 1901, and nntil the sald fine of 
one hundred dollars be paid, or nntil be be discharged by due course of 
rnw. . 

Herein fall not at your peril; and make due return of what you 
shall do in the premises and of this writ. 

Witness the Honorable Melville W. Fuller, Chief Justice of the Su­
preme Court of the United States, and the sea l of this court at the city 
of Pensacola, in said district, this 12th day of November, A. D. 1001. 

F. W. MARSH, Clerk. 

This case was submitted o:p. the record and argued by Mr. A. ;r. Mur­
phy for relator and W. A. Blount, contra. 

PABDEE, circuit judge. 
Section 725 of the Revised Statutes of the United States reads as 

follows: 
" The said courts shall have power to impose and administer all 

necessary oaths, and to punish, by fine · or imprisonment, at tbe discre-
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tion of the court, contempts of their authority: Provided, That such 
power to punish contempts shall not be construed to extend to any 
cases except the misbehavior · of any person in their presence or so 
near thereto as to obstruct the administration of justice, the' misbe­
havior of any of the officers of said courts in their official transactions 
~d the _disobedience or resistance by any such -officer, or by any party: 
Juror, Witness, or other person, to any lawful writ, process, order, rule, 
decree, or command of the said courts." · 

The relator is an attorney and counselor of the United States cir­
cuit court for the northern district of :b,lorida, and as such one of the 
officers of the court within the intent and meaning of the above statute. 
As such officer, he was and js charged with conduct in and out of 
court, which, if accompanied with malicious Intent, or bad the e1fect 
to embarrass and obstruct the admin.istration of justice, was such mis­
behavior as amounted to contempt of court. To bear and decide 
whether the relator was guilty of such contempt, and if found guilty 
to punish him for such conduct, was clearly within the jurisdiction of 
the court, and the court having exercised such jurisdiction and found 
the r~!ator guilty of contempt, its finding against the relator can not 
be reviewed on habeas corpus. (In re Swan, 150 U. S., 637.) 

In United States v. Pridgeon (153 U. S., 48, 62), the court says: 
" Under a writ of habeas <:orpus the inquiry is addressed not to 

errors, but to the question whether the proceedings and the jud_gment 
r!'lndered therein are,_ for any reason, nullities, and unless it is affirma­
tively showt:t tha_t the j_udgment '?r sentenc~ under which the petitioner 
Is confined IS vo1d, be Is not entitled to his discharge." 

The court having adjudged the relator in contempt, proceeded to sen­
tence . him to imprisonment in the county jail for a period of ten days 
and to pay a. fine of $100. 

It is conceded that this sentence is beyond the jurisdiction of the 
court, which, under section 725 above quoted, is limited to power to 
imprison or to fine, but not both. But the question is whether the 
relator can complain of this sentence until be bas performed that part 
which the court had power to impose. The court bad power to impose 
a sentence of impris<?nment in the county jail for ten days; also had 
power to impose a fine of $100. Is the relator injured until be bas 
either suffered the imprisonment or paid the fine? 

This question bas been somewhat considered in the Supreme Court. 
·In Ex parte Swan (supra) the court says: 

"It is further contended that the court exceeded it.c1 power fn that 
the payment of costs was required, because the costs were in the na­
ture of a fine, and therefore the punishment inflicted was both fine and 
imprisonment. Under section 970 of the Revised Statutes, when judg­
ment is rendered against a defendant in a prosecution for any fine or 
forfeiture, he shall be subject to the payment of costs, and on · every 
conviction for any other offense not capital, the court may, in its dis­
cretion, award that the defendant shall P,ay the costs of the prosecu­
tion ; and as contempt of court is a specific criminal offense, it is said 
that the judgment for payment of costs would appear to lle within the 
power of the court, although by section 725 it is provided that con­
tempts of the authority of courts of the United States may be punished 
'by fine or imprisonment, at the discretion of the court.' But be that 
as it may, the sentence here was that the petitioner l!e imprisoned 
'until he returns to the custody of the receiver the barrel taken by 
him from the warehouse without warrant of law. .And when that bas 
been surrendered, that be suffer a further imprisonment thereafter in 
said cotmty jail for three months and until he pay the costs of these 
p1·oceedings.' As the prisoner has neither restored the goods nor suf­
fered the imp1·isonment for three months, even if it was not within the 
power of the court to require payment of costs and Its judg-ment to that 
extent exceeded its authority, yet be can not be discharged on ' habeas 
corpus until be bas performed so much of the judgment or served out 
so much of· the sentence as it was within the power of the court to 
impose.'' (Ex parte Lange, 18 Wall., 163; Ex parte Parks, 93 U. S. 
18.) , 

In Elx parte Pridgeon the court says: 
"It may often occur that the sentence imposed may be valid in part 

and void in part, but the void portion of the judgment or sentence 
should not necessarily, or generally, vitiate the valid portion. (Rev. 
Stat., sec. 761.) 'The court, or justice, or judae shall proceed in a 
summary way to determine the facts of the case (in habeas corpus) by 
bearing the testimony and arguments, and thereupon to dispose of the 
party as law and justice require.' There is no law or ju-stice in giving 
to a prisoner relief under habeas corpus that is equivalent to an acquit­
tal, when, upon writ of error, he could only have secured relief from 
that portion of the sentence which was void. In the present case the 
five years' term of imprisonment to which Pridgeon was sentenced can 
not properly be .held void because of the additional imposition of 'bard 
labor' during his confinement. 

"Thus, in re Swan (150 U. S., 553, 637), it is stated that, even If it 
was not within the power of the court to require payment of costs, 
&nd its judgment to that extent exceeded its authority, yet be can not 
be discharged on habeas corpus until he has performed so mn<·h of the 
judgment or served out so much of the sentence as it was within the 
power of the court to impose." 1 • . 

Considering these authorities and that this writ is ·Sued out and is 
returned before one of the judges of the circuit court .for the northern 
district of Florida, it would seem to be proper to discharge this writ, 
leaving the relator to elect whether .he will pay the . fi:q~ or suffer the 
imprisonment, and then to seek relief from the balance of the sen­
tence. Another course to follow would be to adjudge the senten<'e 
imposed to be beyond the law and remand the relat01 to the circuit 
court of the northern district of Florida to be senten:ced within the 
law for the contempt of which be bas been adjudged guilty. 

•.rbe case shows that the relator has suffered some portion of the sen­
tence of imprisonment for this reason, and under all the circumstances 
of the case I deem it best. and the relator can not complain, to hold 
that when the relator shall have satisfied either the ,imprisonment or 
fine adjudged against him be will be entitled to his discharge. · 

li'or these reasons the writ of habeas corpus herein sued out is dis­
charged. 

Circuit Judges McCormick and Shelby heard the ai·gument in thia 
case and concur in this opinion. · -

DON A. PARDEE, Circuit Judge. 

United States fifth judicial circuit. Proceedings before Don. A. Par­
dee, circuit judge_, in chambers, New Orleans, L~J.. Ex parte Elsa T. 
Davis, ex parte Simeon Belden. On writs of habeas corpus. 
Writs of habeas corpus in favor of the above-named relators having 

issued on the order of the undersigned circuit · judge, returnable in 
chambers in the city of New Orleans, and returns having been made 
to the said writs, and the issue presented having been argued-

It Is now, for the reasons herewith filed, ordered and adjudged 
that the said writs be discharged, and that the relators be remanded 
to the custody of the jail keeper of Escambia County, Fla., holding 
for the marshal for the northern district of Florida, at Pensacola. 

And the said relators, pending proceedin~s on above-mentioned writs, 
have been enlarged upon bonds conditionea upon their appearance and 
to obey orders issued. 

It is ordered that they surrender themselves to said jailer, or said 
marshal, on or before noon of Monday, the 9th day of Decembe~, 1!>01. 

The costs of these proceedings to be paid by said relators. 
December 7, 1901. 

Do!'l. A. PABDEE, Circuit Judge. 

UNITED STATES OF AMERICA, Northet·n District of Flot'ida. 
I, F. W. M.arsh, clerk of the circuit court of the United States for 

the northern district of Florida, hereby certify that the foregoing is 
a true and correct copy of an original paper or document filed in the 
cause therein specified in said court on the day therein set fot·th, as the 
same remains of record and on file in said court. · 

Witness my band and the seal of said court at the city of rensacola, 
in said district, this 3d day of February, A. D. 1905. 

[SEAL.] F. W. MAP.f:II, Clerk. 

Mr. THURSTON. I also offer the opinion of Judge Pardee in 
the case of O'Neal, and will ask that it may go into the record 
without being read. 

The PRESIDING OFFICER. If there is no objection, it will 
be printed in the RECORD without being read. 

The opinion referred to is as follows : 

United States circuit court, filth judicial circuit, northern district of 
FJorida. Ex parte W. _C. O'Neal. Habeas corpus. 

'l'he petitioner, W. C. O'Neal, was convicted in the district court for 
the northern district of Florida on a charge of contempt of court i.n 
committin~ an assault upon an officer of said court, and thereupon was 
sentenced to imprisonment in the county jail at Pensacola, Fla., for 
the term of sixty days. This conviction was immediately followed by 
a writ of error to the Supreme Court of the United States, based on a 
certified question as to jurisdiction. In dismissing the writ of error 
the Supreme Court said : 

" .Jurisdiction over the person and jurisdiction over the subject-mat­
ter of contempts were not challenged. The charge was the commission 
of an assault on an officer of the court for the purpose of preventing 
the discharge of his duties as such officer, and the contention was that 
on the facts no case of contempt was made out. 

" In other words, the contention was addressed to the merits of. the 
case and not to the jurisdiction of the court. An erroneous conclusion 
in that regard can only be reviewed on appeal or error, or in such ap­
propriate way as may be provided.'' (Louisville Trust Company v. 
Cominger, 184 U. S., 18, 26; ex parte Gordon, 104 U. S., 515.) 

"And while proceedings in contempt may be said to be sui aeneris 
the present judgment is in effect a judgment in a criminal case ove; 
which this court has no jurisdiction on error." (Section 5, act of 
March 3, 1891, 26 Stat. L., 826, ch. 517, as amended by the act of 
January 20\1897, 29 Stat. L., 492, cb. 68; Chetwood's Case, 165 U. S., 
443, 462; 'Iinsley v. Anderson, 171 U. S., 101, 105; Cary Manufactur­
ing Company v. Acme Flexible Clasp Company, 187 U. S., 427, 428; 190 
u. s., 37, 38.) 

The case is here presented upon the record proper as submitted to 
the Hupreme Court and upon a further showing of alleged facts, which 
petitioner claims do not contradict the record, to wit: 

"That the place at which took place on the morning of October 20th 
1902, the affray between A. Greenhut and petitioner, in which is alleged 
to have occurred the assault by petitioner upon the said A. Greenhut 
for which the district court has sentenced petitioner as for a contempt, 
was the office in the store of the said A. Greenhut, and was a part of 
the building occupied by him as a wholesale grocery store, and that his 
office was used by him for the purpose of conducting the said grocery 
business, and was used in connection with his position as trustee only 
because it was his place of business, and therefore more convenient for 
him. That the said building was at said time, and is now, No. 104 East 
Government street, in the city of Pensacola, and distant from the United 
States court room and the building in which it was and is held not less 
than four hundred feet, and separated therefrom by an intervening 
street and an intervening alley, and by more than a block of brick 
business houses, and was not in any way connected with, or used in 
connection with, the said court or court-house or any of the functions 
or duties of the said court or of the judge thereof. That the said dis­
trict court was not in session in the city of Pensacola on the said 20th 
day of October, nor bad been for months before the said date, and that 
no session thereof occurred thereafter until November 7th, 1902, and 
that the judge of said court was not on the date in said State, nor bad 
been therein for months prior thereto, nor did be come therein until the 
6th day of November, A. D. 1902.'' 

As to claimed authority to supplement record as to facts, see In re 
Cuddy (131 U. S., 280). 

In my opinion the additional facts offered to supplement the record 
do not materially change the statns of the case nor do they in any 
wise extend the jurisdiction of this court upon this writ. 

The charge of contempt against the relator is based upon the fact 
that he u:::!awfully assaulted and resisted an officer of the district 
court in the execution of orders of the court and in the performance of 
the duties of his office under such orders, and in that respect it would 
seem to be immaterial whether at the time of _ the resistance the court 
was actually in session, with a judge present in the district, and 
whether the place of resistance was 40 or 400 feet from the actual place 
where the court was usually held, so long as it was not in the actual 
presence of the court, nor so near thereto as to embarrass the adminis­
tration of justice. 

Under the bankruptcy act of 1898, section 2, the district courts of the 
United States, sitting in bankruptcy, are continuously open; and under 
section 33 and others of the same act a trustee in bankruptcy is an officer 
of the court. The questions before the district court in the contempt pro­
ceedinp-s were whether or not an assault upon an officer of the court, to 
wit : .a trustee in bankruptcy for and on account of and in resistance 
of the performance of the duties of such trustee bad been committed 
by the relator, and, if so, was it under the facts proven a contempt of 
the court whose officer the tt"Ustee was? 

Unquestionably the district court had jurisdiction summarily to try 
and determine these questions, and having such jurisdiction, said c·<'urt 
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was fully authorized to hear and ·decide and adjudge upon the merits. In Eseambia C~n:nty circuit· court, State_ of Florida. Florida Mc-Guire 
(In re Savin, 131 U . S., 267, 2T6, 217.). 11. Chal!'l~ Swayne. 

'l'bJs brings us squarely to the question whether,. upon this writ of Please enter my appearance for the defendant in the above-stated 
habeas corpus, the inquiry can be extended by this court so as- to re-
view, as ~writ of error, any ir-regularities of· th.e district court tn case. . ;;r C A 
~e.proce · .s or to det~rmin~ as ~Qon appeal the real merits of the A.ttor:e~· to'r J:fe~ani. 

I have examined with ca]je the decisions of the S'upreme Court of the {Endorsed:) Flied Dec. 2, 1901. A. M. McMillan. clerk circuit court. 
United States in In re Cuddy (131 U. S., 280) ; Ex parte. Mayfield (141 In Elscambia County cireuit court, State of Florida. Florida McGuire 
U S.,l16), and in: Inre Sachs & Watts- (190' U.s .. t),.and in m.a.ey oilier · v. Charles Sw-ayne. 
ea.se • and do not find that either or any of: th.em_ control or de.termine And now comes the said defendant and says : That he never was In 
the qnestion in favor of such claimed jurisdiction.. . possession af the said proper-ty, or any part thereof;- never had any In-

Whatever an appellate court may have power to do in regard tu sup- terest therein, ·or claimed any title thereto, and prays to be. hence dbl­
plementing the reco-rd. as held in. In. re Cuddy and: In Ex parte Mayfield, missed with costs •. 
or upon certiorari and habeas. corpus, to examine the merits: of the. case. J'No. c. A vEnT, 
as in In. .re Sachs & Watts, I am forced to follow, as I did ln. Ex parte Attorney tor Defendant. 
Davis (112 Fed' Rep., 139), the Supreme Court in United States 11. 
Pridg-eon (153 u. s., 48, 62:), wherein It. is declared: . Charles Swayne, being duly sworn, says that the allegations of tM-

" Under a writ of .habeas corpus the lnqni.ry is addressed. not to foregoing dls.claimer are. true~4 
errors, but to the question whether the proceed1ngs and the jUdgment · CHAs. SWAYHE.. 
rendered therein are for any reason nullities, and, unless. it is affirma- Sworn to and subscribed before me this 2d daY. of January A.. D 
tlvely shown that the judgment or sentence under which. the petitioner 1902. · · . · p • 

Is confined is void, he is not entitled to his discharge." . (NOTAJUAL. SEAL •. ] N~ R. BURGOYNE, Nofa'1'1! Pub.lic. 
This court has no appellate jurisdiction over tlt& district- court for (Indorsed:) Eiled Januar;y 6, 1902. A. M McMlllan~ clerk circuit 

this district, and if it should attempt to go beyond the rule declared in court. 
United States v. Pridgeon and assnme a.titho.ricy to look. into the- merits S'TATE OF FLORIDA .. O'o4 •wo.fy· at Eocnm ... ~~: . 
wherein judgments have been rendered fn the dlstrict court in contempt ""'" "' "" trKI<. 

cases it would be, from my standpoint, an unwarranted assumption of I, A.M. McMiiian,. cierk circuit cour.t in and for said State and caunty,. 
jurisdiction, decidedly tending to scandal in judicial proc~din..:.as. do hereby certify that- the foregoing pages contain a true and correct 

In dealing with the proceedings against petitioner tn the, district copy ~the origb:ial summons and. savice thereof. apvearance and dis­
court, the. Supreme Court said that an erroneous conclusion in regard claime:t: in said case, as: remains of record in the public rec:ords ot said 
to the merits ean only be- reviewed ou appeal or error or in such appro- county in my office ·" 
priate way as may be provided. As shown above, the writ of: habeas, · In testimony whereof I have hereunto set my hand and affixed m! 
corpus is not an appropriate way provided. . seal official this 22d day of December, A. D. 1904 .. 

The Supreme Court further said that the judgment In this present [SEAL.] . A. M. Mcl\.f:ILLA.N, 
case is in effect a judgment in a criminal case which that court had Clerk Oireu.it Oourt~ 
no jurisdiction on error. The court did not say that no otheJ! ap{l(U- STAT.l!l oF FLOlUDA, Oountu of Es.cambia; · 
Ja.te court had jurisdiction oD'error. · 

In In re- Paquet (114 Fed. Rep., 437) tne circuit court of appeals I, A.M. McMillan, clerk circuit court in and for said State and county, 
ln this circuit held that that court had no jurisdiction to issue a writ do hereby certify that prrecipe in case of Florida McGuire. v Chas. 

f hiblti in tal t t th di in the ci uit Swayne was filed on the 9th ·day of November, A. D. 1901, as shown by o pro on a cer n con emp case en pen ng rc entry on progress doeke.t in said case, but that said papef is not now 
court of the northern district of Flol'ida, but Intimated that possibly on fite In the public records of said connty in my office. 
a writ ot error might He in: such cases where finar jud.gment of eonvic- In testimony whereof I have he-reunto set my hand and affixed my 
tlon had been rendered; but whether the petitioner here has or had' a seal o.ffi.cial thls 22d: dav o.1 December. A. D. 1904. 
remedy by writ o:ll error !rom 01' by -appeal to any appellate co.urt is "' r 

Immaterial on this inquiry, and I am satisfied that this court has no [S.EAL.l A. M.. McMILLAN', 
jurisdiction to review the petitioner's case by any remedy provided by Olerk Circuit Cour:t. 
law. STATE OF FLORIDA, County. at Escatnbia,_ ss: 

The writ of habeas corpus is discharged. I, Cbades B. Parkhill, judge of the circuit court o! the State ot 
Ch·cult .Tudges: McCormick and Shelby s:1.t with me and heard argu- Florida in andi fol! the first judicial circuit, and as judge of the circuit 

ment in this case, and they concur. in this op.ii!ion. court of Escambia County, in said State, do hereb,- certify that the 
DoN. A. PARDEE, 0-ircuil Judge~ attestation of. A.. M. IcMlllan, clerk of the. circuit court in and for the 

NovEMBER 10, 1903. · said State and: county, to the transcript of record in p.rocee.dings to 
(Indorsed: Law No. 80. Ex parte W. C. O'Neal. Habeas corpus. which tMs certificate is atached, is in due form. 

Opinion and order discharging writ. Filed by order o.f coru:t as of In witness whereof I have hereunto set my hand at the city of Pen~ 
November lOth, 1903 F. w. Marsh, clerk.) sacola_. in the said State and county,. this 9th day of February. A. D. 

f 
. 1905. . 

.UNITED STATES OF AMERICA, Northern. District 0 Flonda: CHARI.ES B. PARKHILL, 
r, F. W. Marsh, clerk of the circuit conrt of the United States for the Judge Circuit Oourt First Judicia'& Circui:t and' in and. 

northern distl'ict of Florida, hereby certify that the foregoing is a true . . tar Esaambia County, State of F'torida. 
and correct copy of an original paper or document filed In the cause 
therein specified in s!l..id court on the day therein set forth, as the same 1\fr. THURSTON. I now offell' so. much of the record in the 
remains of record and on file In said court. · Florida McGuire case as contains t]:1e declaration in which is 

Witness my hand and the seaF ot" said court at the city of Pensacola, set forth u description of the property involved in that suit 
ln said district, this 3d day of February, A. D. 1905. . 

[sEA.L.] F. w. MARsH, Olerk. The PRESIDING OFFICER. Is it necessary to read it? 

1\fr. THURSTON. I offer the complete record under certifi- Mr. THURSTON. No. 
cate in the case o! Flori-da McGuire v. Charles Swayne in the 1\fr. Manager- PALMER. Allow me to see that, p-lease? [After 
circuit court of Escambia County, Fla., and suggest that it may examining.] That Is all right. 
be printed in the REcoRD without being read. Mr. THURSTON. It may. go in without being reacL 

'l'he PRESIDING OFFICER. Is there objection on the part The extract referred to is. as follows: 
of the managers? The said defendants are in possession of a: certain tract or 12arcel ot 

Mr. Manager pALMER. No, sir. land, situate, lying, and being in the county of Escambla, State of 
Florida, known and ·des-cribed as follows : · · -

· The PRESIDING OFFICER. I! there is no ol}jection on the A certain parcel of land known as th-e " Gabriel Rivas" tract, con-
part of Senators it will_ be printed in the RECORD without being taining about 26.2§ acres, more or. less, in the eastern portion of the 

d city of Pensacola, Escambla County, State. of Florida, mostly In section 
rea · 8 south,. range. 29- west, forming a lot of 3.00 superficial arpents, accord, 

The record referred to is as follows · ing to a figurative plan of the survey from the. mouth of the rivulet, 
Snmmons in ej'~tment. The State of ·Florida, Escambia County; ss. as the extreme east oil this popnla.tion according to the plan thereof, 

Circuit court. and ts. bound northerly and westerly l>Y vacant lands. Southerly it 
confines with the Bay of Pensacola and easterly with the rivulet of the 

To the sheriff of said county, greeting: _ Texar, its most westerly limit being north of the compass with a dec-
We- command' you that :J!'Olli summon Charles Swayne t() be and ap- lination o:t 7° 50rr to the northeast, as shown by the original Spanish 

pear before the honorable judge of our circuit court for the county of grant to Gabriel Rivas, the lOth day of November, 1806, an<l regis­
EI)cambla at a court to be holden in th~ court-house in Pensacola. on tered in book 7, folio 16. No. 1793, said property being as afore­
the first Monday·, being rule day, and' the 2d ·day of Decem~er ne:rt, to said situate in the connty of Escambla .. State of Florida, to which said 
answer the complaint of Florida McGuire in an action · of ejectment. plaintiffs claim tltle.,. and the defendants have received the profits of 
Damages claimed, $1,000.00. This y.;m shall in no wise cmlt, under the said lands since, etc~ 
penalty of the law.; and have you then and there this writ, with your Mr. THURSTON. I also ofrer a certified copy of the petition 
proceedings indorsed thereon. _ . 

Witness, A. M- McMillan, clerk of onr said court, at the court-house to the United States circuit court for the northern district of 
aforesaid, this 9th day of November, A. D. 1901. Florida, o! Florida: McGuire and Matilda Caro, plaintiffs in the 

A.M. o¥e~rrg;.~it aourl.· case that was rebrought after the dismissal of the Florida 
[OFI.o' ICIAL sEAL.] By B. II. BuRTON, D. a. McGuire case~ asking the judge to recuse himself on the trial .. 
(Endorsement:) In circuit court, Escamhla County, Fin. Florida It is duly certified. 

?JcGnire v. Charles Swayne. Summons in ejectment. FilE'd Nov. 11, Mr. Manager PALMER. What is the purpose of that, Mr. _ 
1901. A. M. McMillan, clerk circuit court. Simeon Belden.. Louis P. p..-.esident? I do not know that I ObJ"eet to it, but I wou1d J"ust Paquet, ID. T. Davis attorneys- for plaintiff. ..., 

Came to hand this 9th day of November~ A. D. 1901, and executed like to know what it is. 
this 9th day of November, A. D. 1901, by delivering a copy hereof to Mr. THURSTON. It is to show eertain statements: con-
the within-named Charles Swayne, defendant. tained in it as to: what Mr. Belden and Mr. Davis say that 

G.Eo. E . SMITH, S]l,eriff. 
DAN MGRPHY, Deputy Sheriff. Judge Swayne had said on the p-Fevious trial in passing upon 

Description of the property sued for is as follows: Block No. 91, in the question of recusing himself. 
the Gabriel Rivers tract, in section 8, township 2 south, range 29 west, Mr. Manager P ALl\fER. I shall not . object to that if they 
in the city of Pensacola, Es.cambla County, Fla., according to. map o£ will put in evidence all that pertains to that particular matter. 
said city by Thos. C. Watson, copyrighted in 1 84. . 

Fia.intifrs claim of defendant, --- mesne profits. If they will put in the petit.ion and the ruling of the judge and 



3056 CONGRESSIONA-L RECORD- SENATE. FEBRUARY 22, ~ 

the statement he made on the record and the affidavit of Mr. 
Hooton-all that ·pertains to that matter-! shall not object. 
Otherwise I do object. 

Mr. THURSTON. I have here only this part which I offer 
now. 'Ve are not requil;ed to put in the whole record. 

Mr. Manager P ALME.R. This is not the whole record, and 
they can not put in a piece of the record. · 

Mr. HIGGINS. The managers can ·offer what they see fit of 
the record. 

The PRESIDING OFFICER. Precisely what is the paper 
counsel offer? 

Mr. THURSTON. It is a petition signed by Belden and 
Davis -in the second Florida McGuire case asking Judge Swayne 
to recuse himself. 

The PRESIDING OFFICER. The case that was brought 
after the contempt proceedings? 

Mr. THURSTON. Yes, Mr. President, a subsequent state­
ment of Belden and Davis which was identified on the examina­
tion of one of them. It gives a statement of their understand­
ing of what Judge Swayne had said at the former trial or at the 
term of the court concerning this matter which is inconsistent 
with the testimony they have given on the witness stand. 

The PRESIDING OFFICER. If it is offered for the purpose 
of contradicting the witnesses, the Presiding Officer thinks it 
may be admissible. Otherwise he can not see for what purpose 
it would be admissible. 

l\Ir. THURSTON. That is the purpose. 
Mr. Manager PALMER. I should like to have the particular 

portion pointed out that the learned counsel contend contradicts 
the statements of the witness. 

Mr. THURSTON. I can do that if it is the desire of the 
Senate that I should read the petition and make an argument as 
to what part contradicts their statement. 

Mr. Manager PALMER. I do not ask that, but I want to 
know what contradicts the witness, so that we will know what 
the purpose is. 

. Mr. THURSTON. I simply ·state that in the opinion of coun­
sel we think there are inconsistent statements in it which we 
may desire to use on argument. 

Mr. Manager PALMER. I think we are entitled to have 
pointed out the inconsistent statement which he claims is in the 
paper, and if there is an inconsistent statement there, I suppose, 
according to the opinion of the Presiding Officer, it would be evi­
dence to contradict; but if there is no such statement, I do not 
think it would be admissible . 

.1\Ir. THURSTON. If there are not any inconsistent state­
ments, it can not do the gentleman any J;larm. 

Mr. Manager PALMER. Or you any good. 
The PRESIDING OFFICER. The Presiding Officer thinks 

the paper may be admitted, but if, upon examination, it turns 
out that there are no statements in the paper inconsistent with 
the testimony which the witnesses have given here, it can be 
stricken from the record. 

The petition referred to is as follows : 
United States circuit court, fifth judicial circuit of Florida. Florida 

McGuire and Matilda Caro v. William Blount et als. 
To the Hon. CHARLES SwAYNE, 

Judge of tne United States Oircuit Oottrt, Fifth 
Judicial Oircuit for the Northern District of Florida.: 

The petition of Mrs. (widow) Florida McGuire and Matilda Caro, plaln­
tiffs in above-entitled and numbered suit, respectfully represents that 
the honorable judge of this court should recuse himself in this cause for 
the following grounds and reasons : . 

That in February, 1901, your petitioner, Mrs. Florida McGuire, filed 
in this court a suit for the same property at issue in this cause against 
the Pensacola City Company et als.', asserting the same rights of owner­
ship as herein ; that pending said suit Mrs. Lydia C. Swayne, wife 
of the honorable judge of this court, made a contract to buy and did 
buy a portion of the property at issue in that and this cause from 
Charles H. Edgar through T. C. Watson & Co., of Pensacola, agents; 
that your honor on the 12th of November, 1901, stated from the bench 
in open court that your wife, Mrs. Lydia C. Swayne, with her own 
money had negotiated or agreed to buy s~id property, but that when ~ou 
saw said deed was a quitclaim deed and comprised a portion o:( the 
Rivas tract property in litigation before you, you returned said deed to 
the said vendor. 

That it does not appear that the said Mrs. Lydia C. Swayne ever con­
sented to the return of said deed, and the said vendor, Charles H. Ed­
gar, has still the right to sue said lady to accept said deed and title, 

• and the said Mrs. Lydia C. Swayne having a present or potential 
interest in aforesaid property, and being so nearly and closely re­
lated to the honorable judge of this court, said interest or potential 
interest we respectfully submit requires your honor to recuse your­
self herein. That your petitioners desire to take the testimony of 
witnesse;;, in order that any ruling of the court either for or against 
this formal application should be made of record in this cause. Where­
fore petitioners pray that they be allowed to file this petition that 
you recuse- yourself in this cause, and call ln another Federal judge 
to try this cause according to law, all of which is respectfully sub­
mitted. 

SIMEON BELDEN, 
E. '.r. DAVIS, 
JAMES WILKINSON, 

'Attorneys tor Petitioner. 

-
Order. 

Let this petition be filed in this cause. 
MABcH, 17, 1902. CHAS. SWAYNE, Judge. 
(Indorsed: United States circuit court, fifth judicial circuit of Flor-

ida. F'lorida McGuire and Matilda Caro v. William Blount et al. Filed 
March 17, 1902. F. W. Marsh, clerk. Petition for recusation of 
Hon. Charles Swayne, judge.) 

. UNITED STATES OF AMERICA, Northern District of Florida: -
I, F. W. 1\farsh, clerk of the circuit court of the United States for 

the northern district of Florida, hereby .certify that the foregoing is . 
a true and correct copy of an original paper of document filed in . 
the cause therein specified in said court, on the day therein set forth, 
as the same remains of record and on file in said court. 

Witness my hand and the seal of said court at the city of Pensa­
cola, in sai<l district, this 1st day of February, A. D. 1905. 

[SEAL.] F. w. MA.nsrr, merk. 

1\Iilton Jackson, affirmed and examined. 
By Mr. HIGGINS : 

Question. Where do you reside? 
Answer. P hiladelphia. 
Q. Pennsylvania? 
A. Yes, sir. 
Q. What is your occupation? 
A. Manufacturer. 
Q. Of what? 
A. Hardware: 
Q. Are you connected or have you any family connection with 

the respondent, Charles Swayne? 
A. I am his brother-in-law. 
Q. Did you marry his sister? 
A. I married his sister and he married a cousin of mine. 
Q. So it is a double connection. What year were you mar-

ried? 
A. In 1867." 
Q. Do you know in what year the respondent was married? 
A. In the same ye.ar. · 
Q. You are familiar, then, with the residence of his father 

and mother in what is now called Guyencourt, near \-Vilmington, 
Del.? 

A. I am. 
Q. Will you state who is the present owner of that property? 
A. His mother, Anne P. Swayne. 
Q. She has a life interest in it, I belie:ve? 
A. She has. 
Q. State what is her age? 
A. She is in her eighty-seventh year, I think. 
Q. Are you familiar with the occupation of that property; 

do you know who has abided there-who has lived there? 
A. I am. 
Q. I will ask you if your residence in Philadelphia since 1885 

has been continuous or been broken? 
A. It has been continuous. 
Q. You have been there all the time? 
A. With the exception of occasional travel. 
Q. Yes. Your residence has been Philadelphia? 
A. My residence has been Philadelphia. 
Q. Will you please state whether or not Charles Swayne has 

abided at this place of his parents in Guyencourt? 
:Mr. Manager PERKINS. That we must object to. We do 

not object to the witness being asked what the respondent has 
done, how much he has been there, but to ask whether he abides 
there is a legal question. 

Q. (By Mr. HIGGINS.) Will you state the answer to the ques­
tion as now put by the learned manager in your own way? 

Mr. Manager PERKINS. That is a good question. 
A. Judge Swayne visited Guyencourt usually in the summer 

time, since he has been residing in Florida. 
Q. Since be has been residing there? What year did that 

residence in Florida begin? 
Mr. Manager PERKINS. I object to that. The witness can 

not state about that. 
Mr. HIGGINS. You object to the answer? • 
Mr. Manager PERKINS. I object to the answer. 
Mr. HIGGINS. My question is what time he moved to Flor-

ida-went to Florida to live. 
The WITNESS. Twenty years ago. 
1\Ir. HIGGINS. I mean when he first went? 
Mr. Manager PERKINS. I do not object to the question, if it 

is as to when be first went to Florida. 
Mr. HIGGINS. I thought my question was very plain-

wlien he went to Florida to live? 
A. 1885 .. 
Q. (By Mr. HIGGINS.) Where from? 
A. Philadelphia. 
Q. That was in 1885? 
A. Yes, sir. 
Q. , Has he at any time since then been-in the language of the 

learned manager-in Guyencourt, and for how much of the year? 
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A. He has usually been there in the summer 'time. 
Q. At any other time than the summer time? 
A. Yes. 
Q. What? 
A. In the winter time. He was there upon the occasion of the 

illness of his father, which resulted in his decease, in 1889. 
He was there during the winter. 

Q. He was there during the winter at the time of his father's 
illness and decease in 1889. At any other time. in the winter? 

A. I think he made occasional visits. 
Q. To whom? 
A. To his mother. 
Q. Does Mrs. Anne Swayne at this time reside or live in 

Guyencourt? 
A. She does. 
Q. During what time of the year? 
A. In the sunimer, spring, and a portion of the autumn. 
Q. Where does she spend the rest of the year? 
A. At present . she is at my residence. During the latter 

years she has been unable to go South to spend the winters with 
her son. , 

Q. During the latter years? 
A. Yes, sir. 
Q. You say that during that time she has been abiding with 

you in your household in Philadelphia? 
A. She stays with me in the winter. 
Q. During the time she has been staying with you bas the 

house at Guyencourt been open? Has Judge Swayne been there? 
A. No; the house was closed. 
Q. Except the visit that the judge ma(le during the illness 

and death of -his father, and other visits that be might have 
made while his mother was there, bas he been at that place dur­
ing the winter since he went to Florida to live? 

A. Not that I know of. 
Q. Has there been, or not, a close family intimacy between 

your wife and yourself on the one part and Judge Swayne and 
his family on the other? 

A. _There has been. 
Q. In which you are aware of the movements of each other? · 
A. They are intimate. · 
Q. How is the property at Guyencourt occupied? Is it in the 

hands of a tenant or not? 
A. There is a tenant occupying·the greater portion of the land, 

with a tenement. 
Q. Occupying· a tenant house? The mansion house belongs to 

the family? .. . 
A. The mansion house is not occupied by the tenant. 
Q. But that you say bas been continuously closed in the win-

ter since 'Mrs. Swayne came to live with you? . 
A. I think there was one exception, in which the Judge's son 

occupied it one winter. 
Q. What is the Judge's son's name? 
'A. Henry G. 
Q. Do you know what winter that was? 
A. No ; I can not locate it exactly by date. 
Q. Is there any other way in which you can fix it? 
A. I think it was shortly after be was married and had a 

spell of yellow fever and was there recuperating. 
Q. Did he have that spell of yellow fever in Cuba? 
'A. In Habana. 
Q. After the war·? 
A. Yes, sir. 
Q. Or during the American occupation? 
A. Yes. . 
Q. Do you recall the time when the act of Congress was 

passed curtailing the district of Judge Swayne? 
A. I do. 
Q. Did you have any conversation with the Judge at that 

time about the effect of that legislation upon his residence and 
~here be proposed to live after that? , 

Mr. Manager PERKINS. I do not object to that question, 
but of course it should be answered "yes" or "no." The wit­
ness should be instructed not to go beyond that. 

A. Not at the time. __ . 
Q. (By Mr. HIGGINS.) At what time did you have such a con-

versation with him? 
A. I think it was during the subsequent summer. 
Q. How do you fix it? 
A. I fix it by a paper that he showed me. 
Q. What was the paper? 
A. It was an invitation to reside in Tallahassee. 
Q. l!..,rom whom? 
A. From eminent citizens there. I am not acquainted with 

them personally. 
XXXIX--192 

Q. Did you read the paper? 
A. I did. It was handsomely engrossed--
Mr. Manager PERKINS. I object to the contents of the 

paper. ~·be counsel, I suppose, does not want_ that 
Mr. HIGGINS. The witness said it was handsomely -en­

grossed. That does not relate to its contents. That relates to 
its appearance. · 

Mr. Manager PERKINS. There is no use wasting time on 
that. 

1\fr. HIGGINS. I think this is very pertinent. 
Mr. Manager PERKINS. What is the question? 
Q. (By 1\fr. HIGGINS.) I ask whether or not at the time you 

read that paper? 
A. I did. 
Q. And it was an invitation to the judge to reside at Talla­

hassee? 
Mr. Manager PERKINS. I object to the contents of the paper 

being stated. In the first place, if they are going to prove the 
contents of the paper, they should produce the paper. In the 
second place, how can it bear upon the question of Judge 
Swayne's residence at Pensacola that somebody at sometime 
asked him to reside somewhere else. It certainly can not be 
any evidence of residence. 

The PRESIDING OFFICER. The Presiding Officer under~ 
stands that the object of these preliminary questions is to lay 
the foundation for a conversation between the witness and 
Judge Swayne, in which Judge Swayne made some statements 
as to his intention with respect to his residence. 

Mr. HIGGINS. That is it exactly. 
Mr. Manager PERKINS. But it is not necessary to give the 

contents of the paper in order to call his attention to the time of 
the conversation. What they want is not to call his attention 
to it, but to give the contents of the paper. 
- l\Ir. HIGGINS. I do not ask for the contents of the paper. 
t only want to know what the paper referred to. · 

Mr. Manager PERKINS. You have got that. 
Mr. HIGGINS. .All right. Then I cau go on. 
The PRESIDING OFFICER. ~'he Presiding Officer thinks 

the coun~el have gone as far in that . connection as is proper. · 
Q. (By Mr. HIGGINs.) What did the Judge state at that time 

about the subject of his residence? . 
1\Ir. Manager PERKINS. 'l'o · that I object, Mr. President. 

'.rhe statements of Judge Swayne, which we offered to prove, 
were excluded, of course, for a different reason, but certainly 
there is no rule of law which allows the statements of the 
respondent to be put in evidence in his own behalf. That, of 
course, is fundamental. No man can prove what he has done 
or what he has not done by his own: statements ·as to what he 
did or purposed to do. There is no more fundamental rule of 
evidence than that the respondent's statements can not be 
in·oved in his favor. If that were so, all Judge Swayne .would 
have to do would be to state that he resided iri. Florida, and that 
would make him a resident of Florida, or be evidence of his 
r esidence there. · 

l\1r. HIGGINS. I . submit to the Senate that thi.s question is 
eminently proper as a verbal fact, an act of the judge, ante 
litem motam, before this matter was mooted, years before, in 
the announcement to his nearest of kin as to his residence at 
that time. In order· tO make clear to the Senate the question 
upon which it is asked to pa,ss, I will say that the authorities 
of Leon County, Fla., in which is the city of Tallahassee, gave 
an invitation to Judge Swayne, _written and engrossed, to _ make 
his residence and home there, and that _thi~ was shown to this 
witness, and that the Judge gave then reasons why he could not 
accept that offer, because of where he _bad ~lected to live. If 
that is not fair testimony and within the rule, I do not know 
what is. It was long before this question _ was ever raised, .not 
with any view of the possibility of any f'!UCh proceeding as this. 
The statement is admissible for a doub-le reason; that be_ was 
not .going to accept that offer; that the offer was made very 
shortly after the act of Congress was passed, and therefore . the 
question arose at that time; and in rejecting that invitation be 
did it because he had elected to reside, as the witness will state, 
elsewhere in his district and with reference to the requirements 
of that act. _ 

Now; we have made that statement in _answer as a substan­
tive part of the defense, that be announced at that time his 
intention as to where be expected to live as a proper thing for 
him to do, and it is an act which I submit it is eminently proper 
for us to be able to prove. · · , 

Mr. Manager PERKINS. In other words, Mr. President, the 
offer of the counsel is this when we &nalyze it: The question 
being whether Judge Swayne as a matter of fact became a 
resident of the northern district of Florida, they can prove 
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that by showing by another witness that Judge Swayne said 
he intended to become a resident. You can prove a fact. You 
can pro¥e what a man did; what he was bound to do; that he 
became a resident How~by showing what he did? No; but 
by proving that he said to some one else he intended to become 
a. resident._ 

The PRESIDING OFFICER. The Presiding Officer will sub­
mit this question to the Senate. 

Mr. Manager OLMSTED. May I be permitted to cite · a 
precedent before it is put to the Senate? 

I find that in the trial of Andrew Johnson, page 207 of the 
proceedings, as reported in the Globe, it was offered for the 
counsel by the respondent to prove in . these words: 

We ot!er to prove that the President then stated that he had issued 
an order for the removal of Mr. Stanton and the employment of Mr. 
Thomas to perform the duties ad interim; that therellpon Mr. Perrin 
said: " Supposing Mr. Stanton should oppose the order?" The Presi­
'dent replied : ·"There is no danger of that, tor General Thomas is 
already in the office," etc. 

Mr. Manager Butler having objected, Mr. Manager Wilson 
said: .. Mr. President, as this objection is outside of any former 
ruling of the Senate and is perfectly within the rule- laid down 
in Hardy's case "-the celebrated English impeachment case-­
and he cited this ruling from that case, which may be found in 
24 State Trials, page 1096: 

Nothing ls so clear as that all deelaratlons which apply to facts, 
and even upply to the particular case that is · charged, though the in­
tent should make a part of that charge, are evidence against a pris­
oner. and are not evidence tor him because the presumption upon 
which declarations are evidence is that no man would declare any­
thing againf'lt himself unless it were true; but every man. i:f he was in 
a difficulty, or in the view to any difficulty, would make declarations 
for himself. 

The Chief Justice submitted the question to the Senate 
whether it should be admitted, and the vote was-yeas 9 and 
nays 37. So the question was rejected There you have prece­
dent both English and American. 

Mr. BACON. Mr. President, as the matter is about to be sub­
mitted to the Senate, and it will take some time, and the hour 
fixed for the adjournment of the Senate sitting in the trial of 
impeachment is about to arrive, I a.sk that unanimous consent 
be given that the session of the Senate sitting for this purpose 
may be prolonged until 6 o'clock, unle:;;s otherwise ordered. 

'rhe PRESIDING OFli,ICER. The Senator from Georgia asks 
unanimous consent that the session of the Senate in the im­
peachment trial may be prolonged until 6 o'clock, unless other­
wise ordered. Is there objection? The Presiding Officer hears 
no objection, and it is agreed by unanimous consent that the 
session of the Senate sitting in the impeachment trial shall be 
prolonged until 6 o'clock, unless some motion for adjournment 
should be made earlier than that time. 

Mr. ?ticLAURIN. Mr. President, I merely rose to ask what 
the questio-n is, so that I may 'know how to vote on it 

The PRESIDING OFFICER. The Presiding Officer will 
:state the question. Counsel for the respondent offered to prove, 
as affecting the question of his residence, statements made by 
the respondent to the witness in th~ · year 1894 or 1895 as to 

. where it was his intention to reside. That is the question which 
is submitted to the Senate. 

Mr. IDGGINS. 1 wish furtber to say that I intend also to 
put to the witness the question as to wliere the Judge stated at 
the time he did reside. 
. Mr. Manager OLMSTED. That. would be equally objection­
able. 
• The PRESIDING OFFICER. And, further, the statements 
made by Judge Swayne at that time as to where his residence 
was. Senators in favor of ttre admission of such testimony will 
·say" aye," opposed uno., [Putting the question.] In the opin­
ion of the Presiding Officer the " ayes" have it. The " ayes " 
have it The counsel will ask the question. 

Q. (By Mr. HIGGINS.) Will you _please state what Judge 
Swayne said as to his residence when this invitation to reside 
at Talla.hassee was brought to your attention? 

A. He said he would not accept it. 
Q. Did he give any reason for that? State all he said. 
A. I can only in a general way. 
Q. To your best recollection, sh~? 
A. He said he would continue to reside in Pensacola, and dis­

cussed or presented to me the merits of · some property-resi­
dence property. 

Q. Did he say anything about his getting a residence there-­
a house, I mean-a dwelling? 

A .. He described some property that he thought would be a 
good investment. 

Q. A good investment? 
A. As a residence. 
Q. Do you know or not his stating at that time that he would 

not go to Tallahassee -because he was residing at Pensacola? 

Mr. Manager PERKINS. I must object to that as leading. 
Mr. HIGGINS. I was endeavoring to restate what I under­

stood the witness to have already stated. 
Mr. Manager PERKINS. It is quite unnecessary. He is a 

willing witness. 
Mr. HIGGINS. I withdraw it. I do not want to do anything 

that is unfair or get any advantage at all. There is no need 
of it 

The PRESIDING OFFICER. The Presiding Officer trusts 
that the Senate will be in order and will not indulge in audible 
conversation. 

Q. (By Mr. HIGGINS.) Mr. Jackson, do you know whether or 
not Judge Swayne with his family went to Euro.pe in any year? 

A. They went · 
Q. What year, sir? · · 
A. It may have been 1898. 
Q. Do you know how long the judge remained over there? 
A. During the summer time. 
Q. Do you know how long the remaindel" of the family 

stayed there? . . 
A. About a year. . 
Q. Do you know where the family came to reside· after they 

returned? . . 
.M:r. Manager PERKINS. I object to that. It is calling for 

a conclusion of law. I do not object to the ·witness stating 
what they did. 

Q. (By Mr. HIGGINS.) Well, where they went to abide, to 
get under roof? · 

A. They lived in Wilmington, Del. 
Q. For how long? . 
A. Probably until spring. I do not recollect exactly. 
Q. Did you visit Judge Swayne at any time at Pensacola? 
A. I did. 
Q. What year? 
A. 1902, I think. 
Q. But not before 1 
A. Not before. 
Q. Had you any personal kilowledge of his holding court out-

side of his district? 
A. I had not 
Q. Nothing of your own knowledge? 
A. I had not. 
Mr. HIGGINS. That is all, I believe. 

Cross-examined by Mr. Manager PERKINS : 

Q. Just one or two questions. How often were you at Guy-
encourt between 1894 and 1901? 

A. A number of times. I could not answer definitely. 
Q. How many have you any recollection of? 
Mr. IDGGlNS. I did not get the question. 
Q. (By ::M1·. Manager PERKINS.) How often were you at Guy-

encourt between 1894 and 1901? Were you there every year? 
A. A number of times each year. 
Q. Where was Judge Swayne's mother during those years? 
A. '\\1hen I visited Guyencourt she was there. 
Q. Was she there duri-ng those years at any time in the 

winter? 
A. She stayed North one winter and kept the house open. 

Whether it was in those years or not I am not exactly positive. 
Q. You mean that she kept the house open at Guyencourt? . 
A. At Guyencourt 
Q. Did she at any time between 1894 and 1901 keep the house 

open at Guyencourt? 
A. I can not locate that yea;. . 
Q. Any of those years ; any of the six years? 
A. She was there one winter. 
Q. But you can not say what winter? 
A. Not with certainty. 
Q. Now, when you were there Judge Swayne was there and 

his family were there, were they not? 
A. Not in winter; in summer. 
Q. When you were there? 
A. In summer. 
Q. Were you there in the winter yourself? 
A. When Mrs: Swayne was there? 
Q. One winter _when she was there? 
A. Yes. 
Q. Where did Judge Swayne's wife and children stay in the 

winter of 1894, if you know "l 
A. I think they were in St. Augustine. 
Q. And where were they iii 1895 and 1896? 
A. Probably at St Augustine. 
Q. Were they at St Augustine in 1897? 

, A. I think not. 
Q. Where were they in 1897? · 
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A. It may have been they went that winter. I can not an­

swer from recollection. 
Q. As far as you know, Judge Swayne's family spent their 

winters at St. Augustine except the one winter they spent in 
Europe, from 1894 to 1900? 

A. A portion of the winter after returning from Europe they 
stopped in Wilmington. 

Q. And the winter after returning from Europe they stopped 
in Wilmington. Now, when•you were there in the summer who 
was running the house? 

A. Mrs. Swayne. 
Qt 1\frs. Swayne? 
A. 1\frs. Anne P. Swayne. 
Q. Did she pay the expenses of the family? 
A .. In part. 
Q. Did she pay all the expenses of the hous~? 
A. I can not explain. I do not know. 
Q. You do not know? Did Judge Swayne pay the bills-! 

mean the butchers' bills, and those bills-or did his mother? 
A. I do not know. 
Q. Do you know the fact that Judge Swayne had horses at 

Guyencourt? 
A. He had. 
Q. Several horses, did he not? 
A. He had three. 
Q. Those were at Guyencourt all these years, were they not? 
A·. While he owned them. 
Q. You never knew of his taking those horses South, did you? 
A. lie did not. 
Q. The horses resided at Guyencourt, did they not, when-

ever he did? 
A. They were there continuously. 
Q. Did Judge Swayne have any other property there? 
A. Not that I know of. 
Q. What rooms did he occupy in the house? 
A. The second story. 
Q. Was there anybody there except Judge Swayne's family 

and his mother? 
A. Only as visitors. 
Q. When did his father die? 
A. In 1889. 
Q. And how old was Mrs. Swayne at that time, the mother? 
A. She is in her 87th year now. 
Q. Does she spend her winters with you? 
A. ~he does latterly. 
Q. When did she first begin to do that? 
A. Probably six years since. 
Q. That was in 1897 or 1898? 
A. Soon after that, I think. 
Q. What do you mean by saying that !!irs. Swayne, the 

mother, paid the expenses in part? 
A. She received, as I understood, the rental of the farm and 

used that. 
Q. Did she turn in toward the expenses of the establishment 

anything except the rental of the land? 
A. Not that I know of. 
Q. What? 
A. Nothing more than I know of. 
Q. And all the other exp~nses were paid by Judge Swayne, as 

far as you know, were they not? 
A. That is my presumption. 
Q. Then your presumption and your recollection is that Judge 

· Swayne paid the entire expenses of the Guyencourt establish­
ment, except the rental from the farm was turned :m ftoward 
those expenses? Is that the fact? i ' ·!!' 

A. I do not know that of my own knowledge. That · i,s) simply 
a presumption. i l 

Q. Was the money received by Mrs. Swayne for re11tj turned 
into the expenses of the house or did she use it for her own pri­
vate expenses? 

A. I can only answer presumption. 
Q. Well, what is your presumption? 
A. The presumption is that they were used for general ex-

penses. ; · 
Q. You think they were used for general expenses? 
A. I have no doubt of it 
Q. How large a farm is there? · . 
A. About 80 acres. 
Q. Ho\\ much did it rent for? 
A. I think it rented for $300. 
Q. Now, llow· early were you ever at Guyencourt? 
A. How early? 
Q. Yes, how early in the year? 
A. I was in the habit of visiting Guyencourt any time that 

suited our pleasure and convenience-frequently. 

Q. What is the earliest time' you ever saw Judge Swayne 
there from 1894·to 1900? How early in the year? 

A. In the early summer, perhaps June, May. 
Q. Well, you saw him there in May, did you not? 
A. I may·have. 
Q. Did you ever see him earlier than that from 1894 to 1900? 
A. I can not say that I did. His time there was the summer. 
Q. I am not asking for that · I am 'asking when you saw 

him. How late did you see him there? 
A. Until August; possibly September. 
Q. Now, Mr. Jackson, is it your recollection that you ever f>aw 

Judge Swayne there as late. as October? 
A. It may have been. He may have been there as late as Octo­

ber on some occasion. 
Q. Who employed the servants in the establishment when you 

were there? · 
A. There were servants employed by Mrs. Swayne and by the 

judge's wife. · 
Q. 1\Irs. Swayne, as I understand, contributed nothing except 

the rent, the $300 rent. 
A. She had her own servants. 
Q. She had her own servants besides. Well, who hired the 

servants who took care of the horses, and cooked the meals, and 
cleaned out the house? 

A. I can only presume in answering. 
Q. You would presume Judge Swayne did, would you not? 
A. Yes. -
Mr. Manager PERKINS. I think that is all. 

Reexamined by Mr. HIGGINS : 
Q. One question only. Was or was not the furniture in that 

house, which has been spoken of in the cross-examination, fur:­
niture that belonged to it during the lifetime of Mr. Swayne, 
the father of the Judge, and has been in that family for sixty 
years? 

A. The same furniture. 
Q. It is Mrs. Swayne's now? 
A. Yes, sir. 
Mr. SCOTI'. Mr. President, if this question is in order I 

should like to have it propounded. 
The PRESIDING OFFICER. The Senator from West Vir­

ginia propounds the following question; which will be read: 
The Secretary read as follows : 
Q. Where has Judge Swayne's home been since he was appointed 

judge? 
Mr. Manager PERKINS. I dislike very much to object to 

any question put by a Senator, because our object is to furnish 
kuowledge of the facts to the Senate; yet it seems to me, Mr. 
President, that as we have often suggested all these questions 
sllould be those that call the witness's attention to what the 
judge has actually done. Where he has been, what he has 
<lone, what the facts are, we are anxious, of course, should be 
presented, but that the witness should give an opinion, which 
really is the question that the Semite itself must answer, 
seems to us hardly within the rule. Of course, we do not wish 
to object to any fact that any Senator may desire to call out. 
Anything that .we may have omitted to ask, we would be glad 
to have the Senate ask, as to what Judge Swayne did, where 
he was, what he was doing during these seven years. 

The PRESIDING OFFICER. The Presiding Officer will not 
undertake to decide, if questions are raised about it, what ques­
tion may be asked by Senators. 

Mr. Manager OLMSTED. I do not understand that the hon­
orable manager objects to the question, but simply to its being 
answered by the witness. That may seem an immaterial point, 
but it was argued at some length in the Johnson case. 

1\Ir. SCO'rr. Mr .. President, as I understand it we are seek· 
ing light on this question. How shall we determine where the 
residence of Judge Swayne is unless we hear from witnesses en 
that point? 

Mr. Manager PERKINS. I suggested any facts the witness 
can give. Of course we would be glad to have him state, but 
not to have the witness act as judge instead of the Senate. 

The PRESIDING OFFICER. The Presiding Officer must re­
mind Senators that debate is not in order. The Presiding Offi­
cer will present to the Senate the question whether the witness 
sha.ll answer the question which has been propounded by the 
Senator from West Virginia. The Secretary will read the ques­
tion. 

The Secretary read as follows : 
Q. Where has Judge Swayne's home been since he was appointed 

judge? 
The PRESIDING OFFICER. Shall the witness answer this 

question? (Putting the question.) In the opinion of the Chair 
the noes have it. The noes have it 
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1\Ir. QUARLES. I should like to ask one questiQcn, 
Tbe PRESIDING OFFICER. The Senator from Wisconsin 

propounds the following question. 
The Secretary read as follows~ 
Q. What year did Judge Swayne cease to keep his horses at Guyen-

court, Del. ? 
Mr. CULBERSON. May we have the question read again? 
The PRESIDING OFFICER. It will be again read. 
The Secretary read as follows : 
Q. What year did Judge Swayne cease. to keep. his horses at Guyen-

court, Del.? 
1\Ir. HIGGINS (to the witness) ~ Answer the question. 
The WITNESS. Some of them are there now. 
The PRESIDING OFFICER. Are there any further ques­

tions? 
1\Ir. IDGGINS. That is all. Call Robert McCUllough. 

Robert McCullough sworn and examined. 
By Mr. HIGGINS ; 

Question. Where do you reside, Mr. McCullough? 
Answer. Guyencourt, Del. 
Q. 'What is your occupation ( 
A. Farming. 
Q. Are you a tenant farmer or do you live up-on your own 

land? . . 
A. I live upon my own land. 
Q. How long have you lived there? 
A. Forty-eight years. 
Q. Is that your age? 
A. That is my age. 
Q. All your life, tben? 

• A. All my life. 
Q. How near to the Swayne property?· 
A . ."Within sight. 
Q. Within sight? 
A. Less than ten minutes' walk. 
Q. Is it within half a mile of it? 
A. I would say so.' 
Q. Yout of course, have known that place familiarly all your 

life then? 
A. I have. 
Q. Do you know who that property belongs to'l 
A. Mrs. Anne Swayne. 
Q. Is she the widow of Henry Swayne 'l 
A. Yes, sir. 
Q. The mother of the Judge? 
A. Yes.. 

. Q. Is the farm rented? 
A. The farm is rented. 
Q. It has been rented an these years since Mr. Swayne died? 
.A. Yes. 
Q. To a tenant? 
A: To a tenant 
Q. One tenant or another? 
'A. Different ones. 
Q. Who has occupied the mansion house since that time? 
A. Mrs. Swayne. 
Q. It is her- house? 
A. It is her house. 
Q. Have you known o:t Judge Swayne's being there? 
A. I have seen hlm there. 
Q. At what time of the year? 
A. Summer time. 
Q. At any other time than the summer? 
A. I believe not 
Q. Tell the Senate· whether or not you have seen him there 

each and every year. 
A. Ye ; I have . 
.Q. During the summer time? 
A. During the summer time . . 
Q. Have you seen him there during September or October? 
A. I believe not, to the hest of my knowledge. 
Q. Have you ever known him to be there living in that house 

after the month of October or before the month of June? 
A. I believe not. 
Q. Do you know whether or not the house is open or closed 

during that time of the year? 
A. How is that'? 
Q. Do you know whether the mansion bouse is closed or is it 

open and occupied during the time of the year from the begin­
ning of November tmtil June? 

A. From·the beginning of November to June? 
Q. Yes; whether it bas been occupied or closed? 
A. Yes; Mrs. Swayne occupies it,. but in the winter time she 

bas been going to her (laughter's. · 

Q. Has anybody else been there when she was gone? 
A. No; tbe house would be closed. 
Q. The house would be closed 2 
A. It is closed now. 
Q. Did you know Judge Swayne when he lived there with his 

father? Were you old enough to know that? 
A. I have seen him come there and go a way again. 
Q. Do you know at what time he went to Florida to live? 
A. I do not remember the dat~ but I know he went to Flot·ida, 

or at least it was so said. 
Q. And bas he, or not, been in the habit since. he went to 

Florida of coming there during the summer time, as you have 
spoken? 

A. Yes. 
Q. Do you know in wbat year his father died? . 
A. Well, I could not say positively what year-between 1885 

· and 1890. 
Q. Has there been any difference between the lengths of his 

visits since 1894 and before that time? 
A. I should say not. 
Q. Do you know whether Judge Swayne ever voted or did any 

other act of citizenship in Delaware from Guyencourt? 
A. I believe not, to the best of my knowledge. 
Q. Have you held any official position~ 
A. I have. 
Q. What? 
A. I have been in the legislature of Delaware at one time. 
Q. May I ask what your politics is! 
A. Democrat. 
Q. And a member of the Delaware legislature? 
A. Yes, sir. 
Q. Have you taken an active part in affairs? 
A. I have. 
Q. And in politics? 
A. Yes, sir. 
Q. Have you ever known of the Judge to vote there since the 

left his early residence? 
A. I ba ve not. 
1\Ir. HIGGINS. That is all. 

Cross-examined by 1\Ir. Manager PERKINS : 

Q. Just a question or two. How often were you at the Guy­
~ncourt house between 1894 and the fall of 1900? 

A. Please repeat that. · 
Q. How often were yon at the Guyencourt residence between 

July, 1894, and the fall of 1900? Were you there often or 
seldom? 

A. I have passed there quite often. Our post-office is there 
at Guyencourt. · 

Q. Do you rem~mber any time in those years when the mother 
was there except when Judge Swayne was also there? 

A. The mother has been there all her life, as near as I can 
recall-that is--

Q. Do you testify that Mrs. Swayne, the mother,- has been 
there during the winter in the last few years? Is that your 
recollection? 

A . .1\Iy recollection is that some winters of late she has not 
been there. · 

Q. Has she been there during the winters for the last nine 
. years. 

A. I should say to the best of my knowledge tliat she has. 
Q. Do you not know the fact tha_t she now lives at Phila-

delphia with her daughter? 
A. She has lived there, but now she-­
Q. She has for some years, has she not? 
A. Well, she may-yes, in the winter time.. 
Q. When Judge Swayne was there his wife and children 

were there at Guyencourt? 
A. I think not. 
Q. You think they were not there when the judge was there? 
A. I may have seen them there once or twice. 
Q. In other words, you think that during these six or seven 

years you only saw' the wife and children at Guyencourt once 
or twice? 

A. Only a very few times. 
Q. You think the judge spent the summer there alone with 

his mother? Is that your recollection? 
A. His visits were .home during the summer time. 
Q. Were what? 
A. His visits to home. 
Q. But you think he came alone to make these visits? 
A. I saw him come there alone and get off the train. 
Q. Then it is your recollection that during the e six or seven 

years when Judge Swayne was there in the summer, his family 
was not there with_ hlm.. Is that your recollection? · 
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A;. I have not seen his family there but once or twice, to the 

best of ·my knowledge. 
Q. Did you not know about his wife and children just .as you 

did about .Judge Swayne. 
A. Only.lf I had occasion to see them. 
Q. You saw so little of the family .d11ring six or seven years 

that it is your recollection the wi'fe and children were not there 
during the six or seven years, exaept once or twice? 

A. That is my recollection. 
Q. How many horses did Judge Swayne keep there'? 
A. I could not ten you. 
Q. Well, did he keep any( 
A. Yes. 
Q. Were those horses worked on ±he farm·? 
A . .The farm was .rented to a tenant 
Q. Well, what was done with .the horses? What Jlld he keep 

them there for? 
A. He kept .them .there to drive, 1 ·suppose. 
Q. What was done with the horses when he was not there? 
A. That is mer.e than I can tell, 
Q. Who rented this f.arm? 
A. Different tenants. 
Mr. Mana:ger EERKINS. That is all. 
Mr. HIGGINS. That will do. -

.Atwood Wilson sworn and examined. 
. By Mr. HIGGINS : 

Question. What is your age, Mr. Wilson? 
Answer. Fifty-one. 
Q. What is your occupation? 
A. Farmer and coal dealer. 
Q. Where do you reside? 
A. In Guyencourt 
Q. You are a coal dealer and farmer, yo.u say? 
A. Yes, sir. 
Q. How long have you lived a± Guy:encourt? 
A. All my life. r 

Q. Do you live right at Guyencourt? · 
A. The coal yard is at Guyencourt; my .hOJlle is ·about half a : 

mile away. 
Q. Your co.ul _yard is at the station·? ls it a s.tatton and . 

post -office: 
A. It is a station and post-office. 
Q. ·How long has it had that name? 
A. About fifte.en year . . 
Q. And it was after the railroad came and the station was : 

located there? 
A. Yes, sir ; fifteen year:s after.. . 
Q. Are you familiar, or not, with the homestead there of 

Henry Swayne during his life-time.? 
A. Yes, sir. 
Q. Whom does that property belong to since his de.ath.? 
A. His wife, Mrs. Anne P. Swayne. 
Q. His widow? 
'A. Yes, sir. 
Q. Is she the mother o.f the .Judge? 
'A. Yes, sir. 
Q. Will you please state whether you have known Judge 

Swayne to be at that place, that homestead, and, if so, during 
what time of the year-at any time from 1894 up to the present 
time? · 

A. He was there in the summer time. 
Q. In the summer time:J .. : 
A. Yes, sir. . . ·, · .. 
Q. Any other time than the summer? . : .. 
A. I hu ve nev.er seen him there at any time, without · it was 

for one day. I have seen him there one day. : 
1

: 

Q. And your place of business was at the station'? , . 
A. Right near the station. . 

1 

Q. How far was the Swayne house from the station? 
A. About 200 yards. 
Q. It is ve,r:y near the station, also? 
A. Yes, sir. · . 
Q. What has been done with the farm since Henry Swayne's 

death? 
A. It has been rented. 
Q. It has been rented to tenants? 
A. Yes, sir. 
Q. Do you know on what terms-whetlier rt is a .Share rent 

or a money rent? 
A. A money ·rent, i believe. 
Q. Do ·you know for what amoo.Bt? 
A. No, sir. 
'Q. N-ow, do you know whether Mrs. Anne Swayne b ·as re­

§ided It that place during the years since her husband's death-

has been there !IT ving in the hause during all the ~time, ·or 
whether she has spent any of the time elsewhere? 

A. She is always there from early spring until late fall ; but 
through the cold winter months she is mostly with her daughter 
in Philadelphia. , 

Q. How long now ha:s that ·course uf living been :pursued 'by 
her, so :(ar as you know 1 

A. I should think about six yea:rs. 
Q. About six years? 
A. Possibly longer; I could not just say. 
Q. Before that time, where did she spend her wtiitel!s? 
A. She would spend sume of the winters there and some of 

them, I think, she would go South to the Judge's. 
Q. Some she would spend there and some she wouli:l go ·south 

to the Judge's? 
A. Yes. 
Q. Have you ever known the judge or his family to spend a 

winter at Guyencourt since he has been living in Florida? 
A. Not to my knowledge; they have not 
Q . . And you live right there within a half mile of the station? 
A. Yes, sir. 
Q. And your place of business was at Guyenco.urt station and 

the Swayne house was within 200 yards of it'.?" 
A. Yes, sh·. 
Q. You say you are a farmer. Is it a farm that you '9Wn 

yourself or do you rent it? 
A. I own my own farm . 
Q. You own your own farm.? 
A. Yes, sir. 
Q. And have lived there all your life.? 
A. Yes, sir. 
Q. Do you know whether Judge "Swayne has ever paid taxes 

or voted there? · 
A. No, sir. 
Q. What do you mean? 
A. That he has not 
Q. Or any other acts of 'citizenship? 
A. No, sir. 
Mr. Manager PERKINS. We will concede that Judge Swayne 

has not paid taxes anywhere. It is not necessary to prove it. 
Mr. HIGGINS. It 'is a pertinent question. 
Mr. Manager CLAYTON. He had property there, bvt did not 

pay taxes. We admit that . 
Q. (By 1\fr. HIGGINS.) Do you know of Judge Swayne and his 

family going to Europe? 
A. Yes, sir; I remember. 
Q. When? 
A. I can not say positively the year. It was in the summer 

time they left there, I know-in .]uly. 
Q. It was in the summer time when they left? 
A. Yes, sir. 
Q. Do you know whether or not the judge returned the same 

year? 
A. Yes, sir. 
Q. Did you see him after he came back! 
A. I think he came and visited his home, if I am not .mistaken. 
Q. He came there to visit his mother, after he returned'? 
A. I think so. 
Q. Do you know of bis going to Florida after ·he returned 

from Europe? 
A .. No, sir ; but I know that he went there every fall. 
Q. Do you know of the judg~'s 'family being in Wi·lmington in 

any winter? . 
A. I knew they were there one winter ; yes, sir. 
Q. What year was that? 
A. I think the winter of 1899 or 1900, if I am not mistaken; 

possibly later. 'I can net ·say. 
Q. Do you know in whose name the Swayne pnoperty is as­

sessed for. taxes? 
A. Anne P. Swayne, sir. 
·Q. What weuld yeu say, 1\fr. Wilson, was about the length of . 

the visits of the judge during the summer to Guyencourt? 
A. As near as I could say, about two months. 
Q. About two months? 
A. Yes, sir. 
Mr. HIGGINS (to Mr. Manager PERKINS). Cross-examine. 

Cross-examination by ~r. Manager PERKINS : 

Q. 1\Ir. Wilson, would you be sure that you ha:ve not .seen 
Judge Swayne at Guy:eneourt as ~arly as May in any year? 

A. I do not remember, sir. 
Q. You do not remember? 
A. No, sir, 
Q. Have you ever seen him there as late as September or 

.OCtober? · 
A. About the 1st of September. 
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Q. The title of this property is in Mrs. Swayne for life, is it 
not? · 

A. Yes, sir. 
Q. And after her death, where does it go? 
A. My understanding is to the judge's son. 
Q. Are there any children of Mrs. Swayne? 
A. Yes, sir. · 
Q. There is one son and one daughter? 
A. Yes, sir. 
Q. Is that the family? 
A. Yes, sir. 
Q. And the property, as you understand, goes not to the 

daughter, but to the judge's son? 
A. Yes, sir. , 
Q. Did you ever sell coal to that house? 
A .. I did. 
Q. Did you ever sell coal to Judge Swayne? 
A. No, sir. 
Q. Do you sell supplies for farms or horses? 
A. No, sir; nothing but coal. 
Q.· How many horses did Judge Swayne ha"e there? 
A. Only one, to my knowledge, of his own. 
Q. Only one to your knowledge? 
:A. One driving horse was all I ever heard' was his horse. 
Q. Was he assessed on that? 
A. I could not say. 
Q. Bas he a horse there now? 
A. Not to my knowledge. 
Q. You do not know about that? 
A. No, sir; I do not think he has. 
Mr. :Manager PERKINS. That is all. 

. Reexamined .by :Mr. HIGGINS : 
Q. There is one question that I neglected to ask. Do you sell 

coal to that place? 
A. Yes, sir. 
Q. Who pays for it? 
A. Mrs. Swayne. 
Q. Mrs. Anne Swayne? 
A. Yes, sir. 

Martin Turner sworn and examined. 
By Mr. HIGGINS : 

Question. Mr. Turner, what is your age? 
Answer. Fifty-nine years old. · 
Q. Where do you live? 
A. Guyencourt. 
Q. Delaware? 
A. Yes, sir. 
Q. What is your occupation? 
A. Well, farmer. 
Q. How long have you been a farmer there--how long have 

you lived at Guyencourt? 
A. Since 1898. 
Q. Since 1898? 
A. Yes, sir. 
Q. Where do you live at this time? 
A. In the neighborhood of Guyencourt. 
Q. Ha"e you ever lived on the Swayne property? 
A. Yes, sir. 
Q. In what capacity? 
A. I rented the farm of Mrs. Swayne. 
Q. You rented the farm of Mrs. Anne Swayne, the mother? 
A. Yes, sir. 
Q. Do you know what year you rented it from her? 
A.1~. . 
Q. And how long did you so rent it-how many years? 
A. I was there for four years. 

· Q. You were there for four years? 
A . . Yes, sir. 
Q. Have you been farming since you left that place? 
A. Well, not exactly myself, but with my son. 
Q. On whose place is that{ 
A. Howard Ely's. 
Q. How far is that from the Swayne homestead? 
A. · It is about half a mile. 
Q. Now, dm~ing that time did Mrs. Anne Swayne spend any 

of her time at her place there? 
A. Yes, sir. 
Q. What time of the yea:J; did she spend there? 
A. Well, the summer. 
Q. In the summer time? 
A. Yes, sir. 

Q. To her daughter's there? 
A. Yes, sir. 
Q. That was her habit from the time you went there? 
A. Yes. 
Q. Did she ever spend any of the winter on the farm while 

you were there? 
A. Yes; some part of the winter. I can not remember ex-

actly. . 
Q. Some part of the winter? 
A. Yes, sir. _ 
Q. What part? Was it the early part, or would ~he come 

down there in the midst of the winter? 
A. No, sir; in the early part. 
Q. You mean she remained later than usual? 
A. She remained later than usual. 
Mr. MALLORY. Mr. President, we can not hear a word that 

is said on account of the noise in the Senate, not on account of 
the witness or of the counsel. 

Mr. HIGGINS. It may be that the Secretary can repeat the 
answers. 

The PRESIDING OFFICER. The witness will make himself 
heard if Senator:s will be quiet and if order is preserved in the 
galleries. · 

Q. (By Mr. HIGGINS.) From whom did you rent the property? 
A. Mrs. Swayne. . 
Q. Was it by a written lease? 
A. Yes, sir; I have it in my pocket. 
Q. Have you? 
A. Yes, sir. 
Q. Will you let me look at it? 
A. Yes, sir. It is only for a year at a time. 
Q. Did you hold over under the same lease? 
A. Yes, sir. 
Q. Is that [indicating] Mrs. Swayne's signature? 

- A. Yes, ·sir. 
Q. _ Is that [indicating] yours? 
A. Yes, sir. 
The PRESIDING OFFICER. Is there any real question 

about the ownership of this property? 
Mr. 1\Ianager PERKINS. None whatever, sir. 
:Mr. HIGGINS. · With that admission, your honor, \Ye will 

not take this lease from the good mrur. [To the witness.] Now, 
please state what time during the year Judge Swayne would be 
at the home there in Guyencourt? 

A. In the summer time. 
Q. In the summer time? 
.A. Yes, sir. 
Q. Any other time than summer? 
A. Well, not that I know of. He might have been there for 

a day, or probably something of that kind; but not that I know 
of. · 

Q. Did you ever know ·him as living there? 
A. No, sir. 
Q. But only as coming there as a summer visitor? 
A. That is all. 
Q. And his family? 
A. Yes, sir. 
Q. 'Vere they there during the summer? 
A. Part of the time ; yes. 
Q. And this was the case from the time you went there in 

1808? 
A. Yes, sir. 
Q. You went on on the 25th of March, 1898? 
A. :!es, sir. 
Q." _lhat is moving time in Delaware. Do you know of Mrs. 

Swayne one winter keeping open house as late as Christmas? ' : 
A. ,W~ll, I can not swear, sir, to that. 
Q. Do · you know what year it was that she remained there 

ratherj late.? 
A.- ·No, s1r. 
Q .. 'Do you know of the Judge voting in Del a ware? 
A.· No, sir. 
Q. In Christiana hundred? 
A. ;r; never knew him to be there at election time. 
Q. You never knew him to be there at election time? 
A. No, sir. · 
Q- But it was during, as you say, the summer months that 

you saw him there? 
A. Yes, sir. 
Q. And _only the summer months? 
A. That is all, sir. 

Q. How much rent do you pay? 
A. Three hundred dollars. Q. What did she do after the summer? 

A. Well, she went, so far as I know, to Philadelphia to 
daughter's. I 

Cross-examined by 1\Ir. Manager PERKINS : 

her Q. When Judge Swayne came there did anybody come with 
him? • 

. I 
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A. wen, that I ean not say. 
Q. What? 
A. I can not say that for certain. 
Q. When he went away did anybody. go away with him? 
A. Yes, sir. 
Q. Who went away with him? 
A. frs. Swayne, his w·ife. 
Q. What did the children do? Did they go away with himl 
A. Well, I can not remember that. 
Q. You do not- know? 
A. No, sir. 
Q. How many children did he· have? 
A. Tfiree, as far as I know. 
Q. How old are they? 
A. That I do not know. 
Q. Were those children at his place before Judge Swayne 

came in the summer? · 
A. Yes, sir ; sometimes they were. 
Q. How long before? 
A. Well, I do not know that. 
Q. Were they there at any time when the mother, ~ Anne 

Swayne, was not there? 
A. No, sir. 
Q. What? 
A. I do not think they were, unlesS lt was the son,. Harry. 

He might have come out and went in the house. 
Q. Did they remain after Judge Swayne went 'away? 
A. Yes, sir. 
Q. How long? 
A. You mean his family? 
Q. Yes ; his family? 
A. Well, I do not know as they did. 
Q. Wel1, what is your recollection? We do not Rnow and. we 

:want to find out. 
A. O:f their going away? 

_ Q. Yes-. Did they go away with the Judge when he went 
away, or did they stay at Guyen{!ourt a. while longer? 

A. They went away at one time. I know they went away 
at the same time he did from Guyencourt. They went to the 
station. 

Q. When was that-what. year? 
A. That I do not know. 
Q. What time of the year? 
A.· Somewhere in the late part of the summer. 
Q. Where did they go? 
A. I do not know. I did not ask them. 
Q. How many horses did the Judge keep there? 
A. He did not keep any that I know of; that i~ of his own. 
Q. He <lid not keep any on the: place? 
A. No, sir. There were horses th~re that belonged to the san, 

a s far as I know. 
~ · As far as you know? 

A. Yes, sir. 
0. How old was this son. in 1898? 
_I\. I judge he is about 30, or somewhere along there. 
Q. Is. he married? 
A. Yes, sir. 
Q. Where is his wife-at the house also? 
'A. Yes, sir ; part of t he time. 
Q. Were they there when the Judge was there or at other 

times ? 
A. When the Judge was there. 
Q. Only when the Judge wus there? 
A. Oh, no ; they were there after he had gone. 
Q. Where did they live ? 
A. In .,Vilmington. 
Q. They did at that time? 
A. Yes, sir.· 
Q. You went there first in 1898? 
A. Yes, sir. . 
Mr. Mannger PERKINS. 'l,hat is" all. 

Reexamined by 1\lr. HmGINB : 
Q. One question, please. Before you wEmt there in 1898, <lid 

you live in that neighborhood? 
A. Yes, sir. 
Q. How near to the Swayne place? 
A.. I lived on Robert McCullough's place. 
Q. The same man who has been here as a witness i 
A. Yes, sir. 
Q. How long did you live there? 
A. I lived there two years. 
Q. That would bring you back to 1896? 
A. Yes, sir. 
Q. Where did you live before tbat? 

A. r lived in another neighbarh~ a pla.ee caiTed 1\fantclianin.. 
Q. How far is it from Montchanin tD Gnyenrourt'! 
A. A couple of miles, I suppose. It is Colonel Dupont's_ place. 
Q. It is: 2 miles from 1\io:ntchanin to Guyencourt? 
A. Yes, sir. 
Q. Have you lived in that neighborhood all your life? 
A. No, sir. • 
Q. When did you first go into it? 
A. Around that neighborhood in 1880. 
Q. Since that time you have? 
A. Yes, sir.. 
Q. Have you known the Swayne house since you have been 

living there? 
A. Yes, sir. 
Q. And the family? 
A. Oh, no. / 

Q. When di<L you first eome to know the family~ 
A. I first knew the Judge's father, I couJ.d not tell you wbat 

year-a year or two after I moved into the neighborhood. . 
Q. Have you known the Judge ever since his father'S" time.'l 
A. No, sir; I only knew the Judge when 'I rented the place .. 
Q. But you did know the father and the family there? 
A. Yes, sir. 
Q. During his lifetime? 
A. Yes. sir. : 
Q. Now, then, from that time on have you known at Judge 

Swayne ever Hving there 'during the winter? 
A. No, sir. 
Q. Only during the summer? 
A. Yes, sir. 
Mr. HIGGINS. That is all. 
Mr. Manager PERKINS. We have no questions.. i 

'1 
Charles C. Morris: sworn and examined. 

By Mr. HIGGINS : 

Question. Where is your residence? 
Answer. Guyencourt, Del. 
Q~ What is. your occupation? 
A. Station agent and postmaster. 
Q. How long have you· held those positions"? 
A.. For tour years the coming" June. 

_ __.L 

Q. When did you first know the family of Judge Swayne and 
his father? 

A. I am not positive about the date. but I think it was 1862. 
Q. I will ask you if you were not raised in tbat family'l 
A. Partly so; yes, sir. · 
Q. By the Judge's father? 
A. Yes, sir. 
Q. Have you or not been intimate with the family in that 

way during your life? 
A. ~es, sir; ever since. 
Q. Where did you live prior to your becoming postmaster 

and station agent? . , 
A. I lived in Chester County, within about. one hour's drive 

from Guyencourt • 
Q, Across the line in Chester Countyl Pa.t abput one hour's 

drive from Guyencourt? 
A. About one hour to an hour and a quarter ; along there. 
Q. How long did you live there? 
A. Eighteen or nineteen years. . 
Q. During that time did you or not keep up your intercourse 

with the Swayne family? . -
A. Yes, sir. 
Q. Where did 1\Irs. Anne Swayne live after her husband's 

death? 
.A. She lived in tbe old mansion. 
Q. Did she live there during the winter? 
A. No, sir. 
Q. Where did. she spend her winters? 
A. She did one winter, I think. 
Q. Where did she spend her winters? 
A. With her daughter in Philadelphia. 
Q. Do you ~now whether or not she also spent winters with 

her son in Florida? 
A. I think she did one winter. I am not positive about that. 
Q. Now will you please say what time of the year Judge 

Swayne and his family would spend at the Swayne mansion? 
A. The summer time. 
Q. Any other time than the summer? 
A. I never saw them there in the wintertime-that is, to stay. 
Q. Never to stay? . 
A. No, sir. I never saw them stay over one night 
Q. In the winter time 'l · 
A. No, sir. 
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. Q. Was this the course during all your knowledge of this fam­
ily, as you llave given it? 

A. _Yes, sir. · 
Q. " 7ere they there any more before you were postmaster 

than since? 
.A. No, sir; just the same. 
Q. Their habit i_n that respect in the last four years is the 

same as it was before? 
.A. Yes, sir. 
Q. Have you had charge of the property in any way? 
A. I generally took charge through the winter for Mrs. Anne 

Swayne. . · · 
Q. How long have you been doing that? 
A. Ever since I have been there, more or less. 
Q. Since the last four years? 
.A. Yes, sir. 
Q. .And the farm has been rented out to tenants? 
A. Yes, sir. 
Q. You are postm"aster? 
A. Yes, sir. . 
Q. Will ·you please state what times of the year mail comes 

there for Judge Swayne? 
l1.. During the summer. 
Q. .Any other time? 
A. I do not remember of ever having a letter there at any 

other time. • 
Q. If any does come there when he is absent, what do you do 

with it ; what are your directions? . 
.A. We rernail it to Pensacola, Fla. 
Q. By whose directions? 
A. By direction of the Judge. · 
Mr. HIGGINS (to the managers on the part of the House.) 

Cross-examine. · 
Cross-examined by Mr. Manager PERKINS : 

Q. You became postmaster when? 
.A. 1001. 
Q. 1901? 
A. June, 1901. 
Q. So the evidence which you have given about letters being 

received and forwarded begins with the year 1901? 
A. Yes, sir. · 

~ Q. Prior. to that time you were not postmaster and had noth­
ing to do with it? 

.A. No, sir. 
Q. Did Judge Swayne and his family ever stay in Wilming-

ton?· · · 
A. That I am not positive to state. 
Q. You do not know whether they did or did not? 
A. No; I can not say. 
Q. Did you ever heal' of their being af Wilmington in the 

winter time? 
.A. I heard he was there one winter with his son. I do not 

know how long. 
Q. You heard that Judge Swayne spent one winter or part of 

one winter in Wilmington? 
. .A. I do not .know how long ; a part. 

Q. When he came in the early summer did he come alone or 
bring his whole family with him? 

A. ·Brought his family. 
Q. Were the family there already or did he bring them? 
A. Sometimes they were there and sometimes he brought 

them. 
Q. Did they go away with him? Did they leave with him? 
A. Mostly; yes, sir. 

- · Q. Do you know where they went? 
A. Pensacola, from what I could understand. 
Q. Do you testify that when they left there in 1896 and 1897 

and 1898 and 1899 tliey went to Pensacola, Fla.? Is that your 
evidence? 

.A. I could not say positively where they went. They left 
Guyencourt for there. · 

Q You do not know anything about it? 
A. I checked their trunks, I think, to Washington. 
Q. To Washington? 
A. Yes, sir. . 

. Q. Then you do not mean to testify that from 1894 to 1900, 
when 1\Irs. Swayne and the children left, they went to Pensa­
cola, Fla.? 

.A. I could not say ; no, sir. 
Q. Do you know any ·time during those six years when they 

went from Guyencourt to Pensacola, Fla.? I do not mean the 
judge, but I mean his family. 

A. I can not remember that. 
Mr. Manager PERKINS. That is all. 
Mr. HIGGINS. That will do, Mr. Morris. 

The PRESIDING OFE'ICER. The Presiding Officer will in­
quire how many more witnesses it is probable the counsel for 
respondent will call? 

Mr. HIGGINS. There are two witnesses who are in attend­
ance to-day. They are on the question of residence, and will be 
short. We should like to examine them to-morrow. There are 
two officers of the Treasury whom we have in attendance, but 
we will want to call them after we shall have offered certain 
documentary evidence. 

The PRESIDING OFFICER.. What length of time . do colin­
sel think they will require for the rest of the witnesses? 

Mr. HIGGINS. I do not think it will take a half hour. 
Mr. THURSTON. It ... will take p.ot more than thirty . or forty 

minutes, unless some of our offers of documentary evidence may 
lead to objection and discussion. . . 
. 'l'he PRESIDING OFFICER. May the Pre~iding Officer in­

quire whether there will be many witnesses in rebuttal? · 
Mr. Manager PALMER. No, sir. We shall probably not 

have more than one witness in rebuttal, or perhaps two. . 
'l'he PRESIDING OFFICER. It is entirely probable that 

two· hours to-morrow will conclude the examination of wit­
nesses? 

Mr. HIGGINS. Oh, quite. · 
Mr. THURSTON. We think so. 
Mr. President, I now offer in evidence, and ask to have them 

go into the RECORD without reading, certificates from the clei·ks 
of the various courts of the United States where Judge Swayne 
has held court, showing the times and dates du:r:ing all these 
years when he has been holding court in other districts than 
his own, and also in his own. 

Mr. Manager PALMER. Let us take those and we will bring 
them in in the morning. 

Mr. HIGGINS. There is no objection to that. 
Mr. THURS.TON. Certainly_ not. 
The PRESIDING OFFICER. Could not the managers and 

counsel agree upon a statement as to the number of days Judge­
Swayne held court outside of his district, as well as within the-
gme? _ 

Mr. Manager PALMER. There is in this record a statement 
of all the times that Judge Swayne held court out of his dis­
trict-at least all the days he was paid for, and I suppose that 
covers all the time. 

The PRESIDING OFFICER. If it is possible for managers 
and counsel to agree on that subject, it would · shorten the pro­
ceedings and the record. 

Mr. Manager PALMER. Perhaps we can agree, sir. 
Mr. 'l'HURSTON. By agreement it is to be stated as a part 

of the testimony that Judge Swayne was born in the year 1842. 
. Mr. FAIRBANKS. I move that the Senate sitting as a court 

of impeachment adjourn, to meet at 1 o'clock to-morrow after­
noon. 

The motion was agreed to; and (at 5 o'clock and 58 minutes 
p. m.) the Senate sitting for the trial of the impeachment ad­
journed until to-morrow, February 23, at 1 o'clock p. m. 

The managers on the part of the House and the respondent 
and his counsel retired from the Chamber. 

The PRESIDENT pro tempore resumed the chair. 

HOUB OF MEETING TO-MORROW. 

Mr. ALLISO~. I move that when the Senate adjourn to-day 
it be to meet at 11 o'clock to-morrow morning. 

'l'he motion was agreed to. 

LEWIS AND CLARK EXPOSITIO!'i. 

Mr. FULTON. Mr. President, there is on the table an invita­
tion to the Senate to attend the opening of the Lewis and Clark 
Exposition. I move that it be taken from the table and referred 
to the Select Committee on Industrial Expositions. . . 

The motion was agreed to. · 
COURTS IN ILLINOIS. 

Mr. SPOONER. I am instructed by the Committee· on the 
Judiciary, to whom was referred the bill (S. 7049) providing 
for an additional circuit judge in the seventh judicial circuit, 
and for the appointment of an additional judge for the northern 
district of Illinois, and for creating an additional district in the 
State of Illinois, to be known as the eastern district of Illinois, 
and for the appointment of a judge and othe1.· officers of said 
district, and for changing the boundaries of the . districts in 
Illinois, and for establishing places for holding court in the 
several districts thus created, to report it favorably, with · an 
amendment in the nature of a substitute; and I ask unanimous 
consent that it may be considered at this. time. 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the bill, which had been reported 
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from the Committee· on the Judiciary ·with an amendment, to 
strike out all after the enacting clause and insert : · 

'.rhat there shall be in the seventh circuit an additional circuit 
judge, who shall be appointed by the Pt·esident,. by and with the 
advice and consent of the Senate, and shall possess the same qualifi­
cations and shall have the same powers and jurisdiction and receive 
the same compensation prescribed by law In respect to circuit judges 
of the United States. 
. SEC. 2 . . That there shall be In and for the northern district of 
Illinois an additional distl'ict judge, who shall be appointed by the 
President, by and with the advice and consent of the Senate, and 
shall possess the· same qualifications and shall have the same powers 
and jurisdiction and receive the same compensation prescribed by law 
in respect to other district judges. 

SEc. 3. That the northern district of Illinois hereafter shall consist 
of the following counties in the State of Illinois, to wit: Lake, . Mc­
Henry, Boone, Winnebago, Stephenson, Jo Davless, Carroll, Whiteside, 
Lee, Ogle, Dekalb, Lasalle, Grundy, Kendall, Kane, Dupage, Will, and 
Cook, and that all other counties in the northern district of Illinois as 
the same bas heretofore existed be, and the same are hereby, detached 
from tne northern district of Illinois and annexed to the southern and 
eastern districts of Illinois as hereinafter provided. 

SEc. 4. That the northern district of Illinois shall be divided into 
two divisions, to be known as the eastern and western divisions. The 
counties of Boone, Winnebago, Stephenson,. Jo Daviess, Carroll, White­
side, Lee, and Ogle shall constitute the western division of said north­
ern district of Illinois, the courts for which shall be held at the city 
of Freeport. 

SEc. 5. That the terms of the circuit and district courts in and for 
said northern district of Illinois shall be held at the city of Chicago, as 
now provided by law, and at the city of Freeport, in the western divi­
sion·of said district, on the third Mondays of April and October of each 
year. . 

SEC. 6. That all civil suits not of a local nature, and all criminal 
prosecutions, shall be commenced and tried in the division of the said 
northern district of Illinois where the defendant or defendants reside 
or the offense is committed ; but if there are two or more defendants 
in civil suits residing in the different divisions or districts, the action 
may be brought in either in which either of the defendants may reside. 
When the defendant is a nonresident of the district. action may be 
brought in either division of said district wherein the defendant may be 
found. 

That the marshal and clerk of said district shall each, respectively, 
appoint at least one deputy to reside in said city of Freeport, unless 
he shall reside there himself, and also maintain an office at that place 
of holding court. · 

SEC. 7. '.rhat the division heretofore made of the northern district of 
Illinois into two divisions, known as the northern and southern divi­
sions of the northern district of Illinois, is hereby abolished, provided 
that this act shall not work a discontinuance of any suit or proceeding 
In law, equity, admiralty, or bankruptcy, or any civil proceeding now 
pending in the southern division of the northern d~trict of Illinois, 
but all of said suits or proceedings so pending are hereby transferred 
to the southern district of Illinois as by this act constituted, and shall 
be beard and disposed of in said southern district of Illinois as though 
originally instituted In said southern district of Illinois; and it shall 
be the duty of the clerk of the court from which such suit or pro­
ceeding is transferred to transmit to the clerk of the court to which 
the transfer is made the entire files or papers in all of said causes 
and all documents and deposits .in his court pertaining thereto, together 
with a certified transcript of the record under the seal of the court of 
all orders, interlocutory decrees, or other entries in any or all of said 
causes; and he shall also certify under the seal of the court that the 
papers sent are all which are on file in said court belonging to said 
causes respectively; for the performance of said duties said clerks shall 
receive the same fees as are now allowed by law for similar services, 
to be taxed in the bill of costs and regularly collected' with the other 
costs in said causes respectively ; and such transcripts when so certi­
fied and received shall thenceforth constitute a part of the record of 
said causes respectively in the court to which such transfer shall be 
made : Provided, '.rhat all motions and causes submitted and all causes 
and proceedings, in law, equity, admiralty, or bankruptcy, pending in 
said southern division of the northern district of Illinois as heretofore 
constituted, in which evidence bas been taken in whole or in part before 
the district judge of the northern district of Illinois, or taken in whole 
or in part and submitted to and passed upon by said district judge 
of said northern district of Illinois, shall be retained, proce.eded with 
and disposed of in said northern district of Illinois as constituted iJi 
this act, and for this purpose the venue of any such causes or proceed­
ings may be changed from the southern division of the northern dis­
trict of Illinois as heretofore existing to the northern district of Illi­
nois as constituted by this act. 

SEC. 8. That all officers who have been heretofore appointed for the 
northern district of Illinois as heretofore constituted who shall be in 
office at the time of the taking effect of this act and who reside therein 
as hereby constituted shall continue in office as officers of the district of 
their residence until the expiration of their respective terms or until 
·their successors are appointed and qualified, and shall perform the same 
duties and receive the same salary and compensation as heretofore. 

SEc 9. That the southern district of Illinois hereafter shall consist 
of the following-named counties, to wit: Rock Island, Henry, Bureau, 
Mercer, Knox, Stark, Putnam, Marshall, Henderson, Warren, Peoria, 
Woodford, Livingston, McLean, Tazewell, Fulton, McDonough, Han­
cock, Dewitt, Logan, Mason, Schuyler, Adams, Brown, Cass, Menard 
Macon, Sangamon, Christian, Morgan, Montgomery, Pike, Scott, Macon~ 
pin, Greene, Calhoun, Jer~ey, Bond, and Madison, and that all the other 
counties heretofore contamed in said southern district are hereby de­
tached from said southern district and annexed to the eastern district 
of Illinois, as hereinafter provided. 

SEc. 10. That the southern district of Illinois shall be divided into 
two divisions, to be known as the northern and southern divisions. The 
counties of Peoria, Bureau, Stark, Henry, Rock Island, Mercer, Hender­
son, Warren, Knox, McDonough, Fulton, Putnam, Marshall, Woodford, 
Tazewell, and Livingston shall constitute the northern division of said 
southern district of Illinois, the courts for which shall be held at the 
citv of Peoria. 

. That all civil suits not of a local nature, and criminal prosecu­
tions, must be brought in the division of the said southern district of 
Illinois where the defendant or defendants reside, or the offense is com­
mitted; but if there are two or more defendants in civil suits residing 
ln the different divisions or districts, ~e action may be brought in 

either in which either of the defendants may reside. When the defend­
ant is a nonresident of the district, action may be brought in either 
division of said district wherein the defendant may be found. 

That the clerks of the circuit and district courts of the southern dis­
trict of Illinois shall be respectively the clerks of the courts of both 
divisions of the said district; that each of said clerks or his deputies 
shall keep an office open at all times at each of the places of holding o! 
said court and shall there keep the records, files, and documents per­
taining to the court of that division; and said clerks shall be entitled 
to the same fees now allowed by law. In addition to his powers to 
appoint deputies, as now prescribed by law, each of said clerks shall be 
empowered to appoint, with the approval of the court, a chief deputy 
for a court of that division in which be himself may not reside, who 
shall have all the powers of the clerk in his absence. 

That the marshal and clerk for said southern district of Illinois shall 
resl?ectively appoint at least one deputy residing in the said northern 
division, and also maintain an office at that place of holding court. 

That the terms of the circuit and district courts In and for said 
southern district of Illinois shall be held as now provided by law, and, 
at the city or l'eoria, in the northern division of said district, on the 
third Mondays of April and October of each year. 

SEC. 11. That the marshal and the clerks of the circuit and district 
courts for the southem district of Illinois in addition to the offices now 
maintained by them shall, respectively, maintain an office at the city 
of Peoria. . 

SEc. 12. That there shall be, and hereby is, created an additional 
judicial district in the State of Illinois to be known as the eastern dis­
trict of Illinois, and the same shall consist of the following-named 
counties in Illinois, to wit: Kankakee, Iroquois, Ford, Vermilion, 
Champaign, Piatt, Moultrie, Douglas, Edgar, Shelby, Coles, Clark, 
Cumberland, Effingham, Fayette, Marion, Clay, Jasper, Crawford, Law­
rence, Richland, Clinton, St. Clair, Washington, Jefferson, Wayne, 
Edwards, Wabash, White, Hamilton, Franklin, Perry, Randolph, Mon­
roe{ Gallatin, Saline, Williamson, Jackson, Hardin, Pope, Johnson, 
Un on, Alexander, Pulaski, and Massac. 

SEc. 13. That the President, by and with the advice and consent of 
the Senate, shall appoint for said eastern district of Illinois a district 
judge, a marshal, and a district attorney, except where any such officer 
Is retained as hereinafter provided; and clerks for said circuit and 
district courts shall be appointed in the same manner as is now pro­
vided by law with respect to such officers in the southern district of 
Illinois. 

SEC. 14. That the courts and the judges of said eastern district of 
Illinois, shall within said district, resl?ectively possess the same juris­
diction and powers, civil, criminal, eqmtable, or otherwise, and perform 
the same duties as are now respectively possessed and p"erformed by 
the circuit and district courts and judges of the United States of the 
southern district of Illinois. · 

SEc. 15. That the district judge of said eastern district of Illinois 
shall receive the same compensation as is now by law provided for the 
district judge of the southern district of Illinois ; and the marshal, dis­
trict attorney, and clerks of the circuit and district courts shall sev­
erally possess the powers and perform the duties in said eastern district 
lawfully possessed and performed by the like officers in the said south­
ern district of Illinois and shall be respectively enti t led to like fees, 
compensation, and emoluments, and, until otherwise provided by· law, 
the salaries herein prescribed or provide<] for shall be paid out of any 
money in the Treasury not otherwise appropriated. 

SEc. HI. That the terms of ihe circuit and district courts in nnd for 
said eastern district of Illinois shall be held at the city of Danville, 
commencing on the first Mondays of March and September of each 
year, and at the city of Cairo, commencing on the first Mondays of 
April and October of each year, and at the city of East St. r ,ouis, com­
mencing on the first Monday of May and November of each year. 

SEc. 17. That all civil causes and proceedings of every name and na­
ture, including proceedings in bankruptcy, now pending in the courts of 
the northern and southern districts of Illinois as heretofore constituted, 
whereof the courts of the eastern district of Illinois, as hereby consti­
tuted, would have had jurisdiction if the said eastern district of Illinois 
and the courts thereof had been constituted when said causes or pro­
ceedings were instituted, shall be, and are hereby, transferred to, and 
same shall be proceeded with in, the eastern ·district of Illinois, and 
jurisdiction thereof is hereby transferred •to and vested in the courts of 
said eastern distriet, and the records and proceedings therein and relat­
Ing to said proceedings and causes shall be certified and transferred 
thereto ; and such records and proceedings when so certified ..and trans­
ferred shall thenceforth constitute a part of the record of said causes, 
respectively, in the court to which such transfer shall be made, and all 
such suits and proceedings so transferred shall be heard and disposed 
of in the regular way at the terms of said courts for the eastern dis­
trict of Illinois to be held at Danville, East St. Louis, and Cairo, re­
spectively, as herein provided: Provided, That all motions and causes 
submitted and all causes and proceedings in law, equity, admiralty; or 
bankruptcy, pending at the time of the taking effect of this act in the 
northern and southern districts of Illinois as heretofore constituted, in 
which the evidence has been taken in whole or in part before the judges 
of the said northern and southern district of Illinois as heretofore con­
stituted or taken in whole or in part and submitted to and passed upon 
by the said judges shall be retained, proceeded with, and disposed of in 
said northern and southern districts of Illinois, respectively, as con­
stituted by this act. 

SFJC. 18. That the district judge of the southern district of Illinois 
in office at the time thls act takes effect shall continue to be the district 
judge for the southern district of Illinois as constituted by this act; 
that the clerk of the circuit court for the southern district of Illinois 
in office at the time this act takes effect shall continue to be clerk of 
the circuit court of the southern district of Illinois as constituted by 
this act until his successor is appointed and qualified, anrl the clerk 
of the district court of the southern district of Illinois in office at the 
time this act takes effect shall continue to be clerk of the district 
court of the southern district of Illinois until his successor is duly ap­
pointed and qualified, and said clerks of the circuit and district courts 
of the southern district of Illinois in office at the time th!s act takes 
effect shall also be clerks of the circuit and district courts of the east­
ern district of Illinois, respectively, as constituted by tbi~ act until 
their successors are duly appointed and qualified. 

SEc. 19. That all officers not residing in said southern district of 
Illinois as constituted by this act shall cease to be officers of said 
southern district when their successors, respectively, for said southern 
district of Illinois as hereby constituted are duly appointed and quali­
fied. The office of marshal and district attorney in each of said south­
ern. and eastern districts of Illinois, deputy marshals and assistant 
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district attorneys, and all other offic.ers ant~orlzed by law. and made I Mr., GALLINGER. We must first vote on the pending motion. 
~~g;~f<:Is ~ ~ C:~tti~d 0~1s;l~C:~i~ei~r:!~:fcfn ~t1~~n~~ s~~ J~': The PRESIDENT pro tempore. That can not be d9ne. " The 
tx:icts shall be tilled in the manne~ now provided by law f<H" the ap- Senator from Mississippi is not here to withdraw the motion he 
(lo~tment ot said officers, respectiv~I:y, in the south~rn distrrct ot Illi- has m:ade,, and tha.t is the pending m"Otian. 
~fr~w~c~of~ ~~e~]0{h~e~=~ddis~1~t s:J:j(r~0fsa~ruf~e::;e ~~~ , Mr. GORMAN. I am not- authorized to do that. 
same as heretofore allowed,. respecti.vely, for the same ofiicers in the The PRESIDENT pro tempore. The question is on agreeing 
southern district of Illinois as heretofore constih1ted. to the motion of the Senator from Mississippi to lay on the table 
so~r;o~Jt ~} ~?fr:~fs.~~ ~!io~~~:t~~~~=d~~~~n~~ti0k ti~ t~e amendme~t offered by the Senator from Maryland. [Put· 
om.ce at the time of taking: effect of this act and who reside in said , t.ing the question.] By the sound~. the" noes~ have it 
southern.. distrkt as heretofore existing shall continue in.. their offices, Mr GORMAN I ca!l fo~ a division 
respectively, of the distriet ot their res~ective residences, as created · T""~· • d" · · , . 21 " ?""· . . · 
by this aet, until the e:s:piratien of their respective terms of. appoi:n.t- u-ere were on a !VISIOn-ayes , noes .... v, no· quorum voting. 
ment, or until their· successors are. appointed and qualified, and shall ' The PRESIDENT pro tempore. The Secretary will call the 
perform the same duties and receive the same. salaries and com1Jensa- roll 
tiSE~ ife~~tespecla.l terms, o:L the circuit and dlStrlet courts may Tile Seer~ called the roil, and the: foUowing Senators 
be· held In the northern. southern.L and e.aste:rn districts of. Illinoi.s answered to their names: 
whenever such special terms are deemed necessary by the judges- o:f Alger Cia G 
said courts, respectively. and the. time or tim"es "of holding such special , Allee coJrell H~~~~ 
sessions ot said courts- shall be fixed_ by the judgeS' oL said courts, ' Allison c ill K 
:respecti-vely. etther by a. rule of such cou.rts. or by special or general . Bacon ri~ckom Kftt~edge 
prder of such courts entered of record in said courts. : : Bailey Dietrich Latlmru· 

SEe. 22. That, all prosecutions for· crimes o:r offenses hereafter com- Ball Dillingham McComas 
mitted in.. either ot said districts shall b~ cognwable within the dlsr Bard Dolliver McLanrln 
trict in which committed. . Bate Fai.rb ks M II 

SEc. 23. That in ali prosecutions" fo-r crimes: or offenses. heretofore Beveridge Foste~La M!t·ui! 
committed within either the northern or southern districts of Illinois, . Burnham: Frye ' • M1lla.rd: 
as hitherto constituted, shall be commenced and proceeded with in Burrows. Fnlt n M 
each ot s.aid districts. respectively. the same as if this act had not Clapp. Gall~er N~~~S: 

Patterson 
Perkins 
Pettus. 
Pla.t~ Conn. 

s;~n~~ 
Stewart 

· Stone 
Taliaferro 
Teller 
Warren 

be~!.a~~~dThnt all laws or parts of laws inconsistent h.erew.ith ~e Clru.'kr W;ro. Gamble Qverman: 
hereby repealed. The· PRESIDING OFFICER · (M~ KEAN in the chair)'. 

The amendment was agreed to.. Fifty Senators have responded to their names~ A quorum is 
The bill was: rerorted to the Senate as amended,. and tile present The question is on the motion of the, Senator from 

amendment was concurred in. Mississippi [Mr. MoNEY} to lay on the. table the amendment of 
The bill was ordered to be engrossed for~ third reading, read the Senator from Ma.ry:land [Mr. McCoMAs]. 

tl1e third time, and passed. Mr. CLAPP. The innior Senator from Iowa [Mr. DoLLIVEBl 
GOVERNMENT OF CA.NAL, zoNE. has made several pathetic appeals to tbe Chair to have the 

The PRESIDENT pro tempore. Unanimous consent was I amendment read. I thi.nk it would be to the advantage of all 
given that the Cana:l Zone bill should be taken up immediately of us to haye it read. The PRESIDING OFFICER. If there is no objection,. the 
after the adjom·nment of the court. The yeas and nays have amendment will be again read. 
been ordered on the motion of the Sena.tor from ~iss.issippi [Mr. The SECRE'.tAKr. On page 6, after line· 9, insert: 
MoNEY} to lay on the table the amendment proposed by the Sen-
-t fr M 1 -'~1 [111.! M,...., · ] Th S t ill' 11 That vess.els of the Unired States, or vessels belonging to the Uniteil a or om ary anu J) r. t;uO.MAS • e ecre ary W ca , States, and no others, shall -be employed in tlte transportation by sea 
the roll. from the United States ot all mateJ.tials, ·supplies. machinery, and equip. 
· Mr. DOLLIVER~ I shou!d like to have the amendment read. ment employed on or used for the Panama Railroad, or fo-r the con· 

:Mr. GORMAN. I wish to say a word to my colleague. I struction and operation of the' canal across the Isthmus of Panama, 

WlS
. h to: "ppe.al to hl·m t"" WI"thdraw his atn"'"'·dment on this sub- and each contract for such articles shall provide specificaUy for trans­... .., ~ portation by ·vessels o:t the Cnited States, and vessels of the United 

ject~ There will be great controversy over it, and this is only a States or belonging to the United States. and no others shall be em-
t " t la t Th t t' b ployed in the. return by sea to the United States. o.f such materials, sup· emporary measure, o s one year. a ques IOn can te plies,. machinery, and equipment, unless the President shall find that 
taken up next year when. we take up the whole question with a. tile rates o.f freight charged by such. vessels ure excessive and unreason~ 
yiew tO' framing some permanent legislation on the subject. able o1• that. vesseL"> ot the United States 01: belonging- to the United 

If my colleague will withdraw the amendment,. I am author- States are not available' for prompt service~ Pt·ovid.OO, That no greatet: 
charges be made by such vessels fo-r tra.usportation .of such articles for 

ized by the Senator from Mississippi, wha- is temporarily a:b- the use of the Panama. Railroad or the. construction nn.d operation of the 
sent, to withdraw hiS motion to lay on the table. canal across the Isthmus ol Panama than a!""e made by such vessels fot 

M~. McCOMAS. Instead ~f voting on the motion to lay the. the. transportation of like goods for private parties ot companies. 
amendment on too table; let us vote. on the amendment itself~ The PRESIDING OFFICER. The question is on the motion 

Mr. GORMAN. I am not authoriZed to do that of the Senator from. Mississippi to lay the amendment on the 
Mr. McCOMAS:. Let the amendment be voted on without the table. 

yeas and nays·. 1\.fr. DIETRICH. Mr. Pres.ident-.-
Mr. GORMAN. I am not authorized to do that. The PRESIDING OFFICER. It is not debatable. 
Mr. McCOMAS. I do not want to delay the Senate at alL Mr. DIETRICH. I should like to ask whether the amendment 

[rbere can be a vote by sound. has been acted. on by the committee. 
The PRESlDE~'T pro tempore. -The yeas and nays ·have been Th~ PRESIDING OFFICER. The Chair is unable to state. 

brdered. Mr. GALLINGER. The amendment is part of a bill that was 
. Mr. GALLINGER. I demanded the yeas and nays. and if it reported from the Merchant Marine Commission, referred by 
is in order I withdraw the demand. the Senate to the Committee on CommercE; and reported by me 

Mr. McCOMAS. I am willing to have a vote of the Senate.. from the Committee on Commerce. 
The PRESIDENT pro tempore. The question is, the request Mr. CLAY. Mr .. President--

for the yeas and nays having been withdrawn-- The PRESIDING OFFICER.. This discussion is proceeding 
Mr. McCOMAS. Let a vote be taken. . by unanimous consent Debate is not in order. . 
The PRESIDENT pro tempore~ The motion made by the Mr. CLAY. I should like to ask the Senator from· New, 

Senat or from Mississippi [Mr. MoNEY], who is not here to with- Hampshire a question. ' 
draw it, was to table the amendment offered by the Senator from The PRESIDING OFFICER. Debate is not in order. 
Maryland. Mr. CLAY. I ·simply request unanimous consent to ask a 

Mr. GALLINGER. And the vote would be on that motion. question of the Senator who was in charge of the bill ns it 
MY~ GORMAN. Yes. came from the Commerce Committee. 
Mr. BATE. Mr. President~ let ·US understand the status · The PRESIDING OFFICER. Is there objection to the Sen· 

of the vote we are expected to give now. What is the situation? a tor from Georgia asking a question? The Chair hears n-one. 
,What is the status here?_ Has the demand fqr the yeas and nays J\o!r. CLAY. · I should like to ask the Senator it it is not true 
been withdrawn? Has the motion to lay on the table passed that legislation on this line, carefully guarded, was reported, 
away, or what? I should like to know the status of the matter, and the bill is now pending here, and would it not be better to 
and the precise motion on which we are call~ upon to · vote. tak~ up. that bill and pass it rather than insert a. part of it in 

The PRESIDENT pTo. tempore. The motion is that made by this measure and encumber this legislation, ·which mast neces· 
the Senator from Mississippi [Mr. MoNEY] to lay on the table sarily be had, with an amendment of th.at kind? 
the amendment proposed by the Senator from Maryland [Mr. Mr. GALLINGER.. Of course., that is a question I can not 
McCo.MA.S]. answer; I should be very glad to have this legislation adopted 

Mr. McCOl\IAS. I ask consent that we vote viva voce upon in any way I can get it adopted. 
the amendment itself. The PRESIDING OFFICER. The question is on the motion 
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of the Senator from Mississippi [Mr. MoNEY] to lay the amend-
ment on the table. · 

Th.e motion to lay on the table was rejected. 
The PRESIDING OFFICER: The question recurs on agree­

ing to the amendment. [Putting the question.] By the sound 
it is very hard for the Chair to decide. The Chair is inclined 
to believe that the "ayes" have it. 

1\Ir. MALLORY. I ask for the yeas and nays. 
The yeas and nays were ordered. 
The Secretary proceeded to call the roll, and Mr. ALGER voted 

"yea." 
Mr. GORMAN. Mr. President, there has been no answer yet, 

I think, to the roll call. 
Mr. GALLINGER. There was one response. 
The PRESIDING OFFICER. Several names have been 

called, but no answer has been made. 
Mr. GORM.A....~. Therefore I think I am in order. 
Mr. ALG~R. 1\Ir. President, I answered "yea." 
The PRESIDING OE'lriCER. The Chair did not know the 

Senator from Michigan had answered. 
Mr. BAIIJEY. The Senator from Maryland took the floor · be­

fore the response was made by the Senator from Michigan. 
Mr. GORMAN. Does the Chair bold that I am in time? 
The PRESIDING OFFICER. The Chair did not see the 

Senator rise, but he will recognize the Senator from Maryland. 
1\Ir. GORMAN. I will not take the floor if there is any ques­

tion about it, because it would be a bad precedent. 
Mr. ALGER. I did not interpose any objection, but I did not 

want to be counted as not voting when I voted in a clear voice. 
The PRESIDING OFFICER. The Chair is informed that 

the Senator from Michigan had voted at the time, but the Chair 
did not hear him. 

Mr. CLAY. The Chair has recognized the Senator from Mary­
land? 

The PRESIDING OFFICER. The Chair bas recognized the 
Senator from Maryland. · 

Mr. CLAY. I will ask if it is not true that the Senator from 
Michigan voted after the Senator from Maryland took the floor? 

The PRESIDING OFFICER. He voted after the Senator 
from Maryland addressed the Chair, but the Chair bad not rec­
ognized the Senator from Maryland. Does the Senator from 
Maryland desire to be beard? 

Mr. GORMAN. No, Mr. President. 
'l'he PRESIDING OFFICER. The Secretary will proceed 

with the call of the roll. The Chair wants to be «:'nth·ely fair. 
The Secretary resumed the call of the roll. 
Mr. DILLINGHAM (when his name was called). I have a 

general pair with the Senator from South Carolina [l'llr. TILL­
MAN], which I will take the liberty of transferring to my col­
league [Mr. PROCTOR], who is absent, and I will vote "yea." 
This transfer will release the Senator. from Florida [Mr. 
MALLORY]. 

1\fr. FOSTER of Louisiana (when his name wa!; called). I 
have a general pair with the junior Senator from :r-.-:-orth Dakota 
[Mr. :McCuMBER]. He being absent, I will withhold my vote. 

Mr. GAMBLE (when his name was called). I have a general 
pair with the junior Senator from Nevada [Mr. NEWLANDS]. 
I will transfer that pair to the senior Senator from Rhode 
Island [.Mr. ALDRICH], and vote. I vote "yea." 

Mr. LATIMER (when his name was called). I have a gen­
«:'ral pair with the junior Senator from Illinois [Mr. HoPKINS]. 
I do not see him in the Chamber, and therefor~ I withhold my 
vote. 

Mr. 1\IcLAURIN (when his name was called). I have a gen­
eral pair with the senior Senator from Washington [Mr. Fos­
TER] . As he has not voted, I will withhold my vote. If he were 
present, I should vote "nay." 

Mr. MORGAN (when: his name was called). I am paired 
with the senior Senator fl'om Indiana [Mr. F AIRBANKS]. 

Mr. QUARLES (when his name was called). I have a gen­
eral pair with the senior Senator from Texas [Mr. CuLBERSON]. 
As he is not here, I will withhold my vote. 

Mr. SPOONER (when his name was called). I have a gen­
eral pair with the Senator from Tennessee [Mr. CARMACK], 
who is· absent, and I will therefore withold my vote. · 

Mr. TALIAFERRO (when his name was called). I have a 
general pair with the · junior Senator from West Virginfa [Mr. 
ScoTT]. As he is not present, I will withhold my vote. 

Mr. TELLER (when his name was called). I have no regu­
lar pa ir. The senior Senator from Maine [Mr. HALE] kindly 
paired with me when I was absent on account of illness. 
l!'earing there will not be a quorum .voting, I think I will vote. 
I vote "nay." 

Mr. 'VkRREN (when his name was called). I have a gen-

eral pair with the senior Senator from Mississippi [Mr. 
MoNEY]. I do not see him in the Chamber, and therefore with­
hold my vote. 

'l'he roll call was concluded. 
Mr; SPO.ONER: May I inquire of Senators on the other side 

if they know bow the Senator from Tennessee [Mr. CARMACK] 
would vote if he were present? 

Mr. BATE. No; I do not know. He is not here. 
Mr. SPOONER. · If : the Senator from Tennessee would vote 

" nay " if present I would vote " nay " if necessary to make a 
quorum. 

Mr. CLAY. I should like to ask if the senior ·senator from 
Massachusetts [Mr. LoDGE] bas voted? 

The PRESIDING OFFICER. He bas not. 
Mr. CLAY. I am paired with that Senator. 
Mr. CULLOM. I am paired with the junior Senator from 

Virginia [Mr. MARTIN], but as we are short of a quorum _and 
as we have an understanding that either of us· can vote as we 
cboo~e whenever we please, I vote" yea." · 

Mr. BAILEY (after having voted in the negative). I have 
a somewhat similar pair with the senior Senator from West 
Virginia [Mr. ELKINS]. While this is a question I would not 
vote upon in his absence if there were a quorum certainly here, 
being in doubt about the presence· of a quorum I will allow my 
vote to stand. If I were certain that a quorum is present with-
out· it I would withdraw my vote. . · 

Mr. CLAPP (after having voted in the affirmative). Observ­
ing the absence of my pair, the Senator from North Carolina 
[Mr. SIMMONs], I desire to withdraw my vote, unless it can be 
transferre.d for the purpose of making a quorum. 

Mr. McCOMAS (after having voted in the affirmative). I 
have a pair with the senior Senator from Kentucky [Mr. BLACK­
BURN] and I bad intended to withdraw my vote, observing his 
absence from the Chamber ; but as it may destroy a quorum 
I will transfer my pair to the senior Senator from New York 
[Mr. PLATT], and let my vote stand to make a quorum. 

Mr. M.cLAURIN. I desire to state that my colleague [Mr. 
MoNEY] was unavoidably called from the Senate Chamber and 
he is paired with the senior Senator from Wyoming [Mr. 
WARREN]. 

The Secretary recapitulated the vote. 
Mr. CLAPP. If it is not too late, I will transfer my pair with 

the Senator from North Carolina [Mr. SIMMONS] to the Senator 
from West Virginia [Mr. ELKINS], and for the· sake of a quorum, 
if necessary, I vote" yea." c 

Mr. BAILEY. Did I understand the Senator from Minnesota 
to transfer his pair to the Senator from West Virginia [Mr. 
ELKINS]? 

Mr. CLAPP. Yes, sir. 
The PRESIDING OFFICER. '.fbat is what the Senator from 

Minnesota did. 
Mr. CLAPP. Has the Senator transferred his pair? 
1\Ir. BAILEY. No; I have not. I only let my vote stand upon 

the suppos~tion that we need all the votes to make a quorum. 
I raise no question about it. I am perfectly willing--

Mr. CLAPP. It was suggested to me ·by the Senator from New 
Hampshire [Mr. GALLINGER] to transfer my pair. 

Mr. GALLINGER. I thought the fact that the Senator from 
Texas [Mr. BAILEY] voted relieved the Senator from West Yir- · 
ginia [Mr. ELKINS]. He is very strongly in favor of this meas­
ure, and I thought he ought to have a chance to be paired in ita 
favor. 

1\fr. BAILEY. I am not willing under that statement to al-
low my vote to stand-- . 

Mr. CLAPP. The Senator's pair bas been transferred. 
l\lr. BAILEY. Rather than ha-ve it transferred-and I am 

obliged to the Senator from New Hampshire for calling atten-
tion to it-I withdraw my vote. . 

Mr. FRYE. The Senator from Minnesota can transfer his 
pair to the senior Senator from Maine [Mr. HALE]. 

Mr. CLAPP. Then I will transfer my pair to the senior Sen­
ator from l\laine [Mr. HALE] and let my vote stand. 

The result was announced-yeas 26, nays 12, as follows : 
YEAS-26. 

Alger Clapp Fulton Nelson 
Allee Clat·k, Wyo. Gallinger Pem·ose 
Ball Cullom Gamble Perkins 
Bard Dick Heyburn Platt, Conn. 
B everidge Dillingham Kittredge Stewart 
Bm:nham Dolliver McComas 
Btu-rows lf'rye Millard 

NAYS-12. 
Allison Cockrell Kean rattei'SOO 
Bate Dietrich Malloi'Y Stone 
Clark, Mont. Gorman Overman Teller 
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NOT VOTING-52. 
Aldrich Depew Kearns 

~~~~~1 E~t~r~~ ~fi~r 
Bailey Elkins Lodge. 
Berry . Fairbanks Long 
Blackburn Foraker ]dcCreary 
Burton Foster, La. McCumber 
Carmack Foster, Wa.sh. McEnery 
Clarke, Ark: Gibson McLaurin 
Clay Hale Martin 
Crane Hansbrough Mitchell 
Culberson Hawley Money 
Daniel Hopkins Morgan 

New lands 
Pettus 
Platt, N.Y. 
Proctor 
Quarles 
Scott 
Simmons 
Smoot 
Spooner 
Taliaferro 
Tillman 
Warren 
Wetmore 

The PRESIDING OFFICER~ No quorum has voted The 
Secretary will call the roll. 

Mr. OV:IDR.MAN. I move that the Senate adjourn. 
The motion was agreed to; and (at 6 o'clock and 31 minutes 

p. m.) the Senate adjourne4_ until to-morrow, Thursday,'•Feb­
ruary 23,-1905, at 11 o'clock a.m. 

HOUSE OF REPRESENTATIVES. 
WEDNESD~Y, 'Fe"'ruary ~~, 1905. 

The House met at 12 o'clock m. 
The Chaplain,. Rev. HENRY N. CoUDEN, D. D., offered the fol-

lowing prayer: . 
Our fathers' God and our God, we thank Thee that through­

out the length and breadth of the American Republic the hearts 
of our people will beat to-day with patriotic pride and millions 
will take the name of Washington reverently upon their lips 
and all will praise Thy holy name for what he did and for his 
great personality. Clear in his conceptions, true to his con­
victions, wise- in his counsels, heroic in battle, magnanimous 
in peace, . we love ·rum for what he did and still more for what 
he was ; and God grant that we may cherish our homes our 
country, and with sincere ·devotion to Thee foflow his ill~tri­
ous example, that liberty and freedom may not perish, but as the 
waters cover the seas so may they cover the earth and make 
glad the hearts of the downtrodden and oppressed everywhere. 
For Thine is the kingdom, and the. power, and the glory, forever. 
Amen. 

The Journal of yesterday's proceedings was read and ap-
proved. . · · 

CONFERENCE REPORT ON ARMY APPROPRIATION BlLL. 

Mr. HULL. Mr. Speaker, I desire to call up the conference 
report on the army appropriation bill. 

The SPEAKER. - The gentlell).an from Iowa calls up the con­
ference report on the army appropriation bill. 

Mr. HULL. Mr. Speaker, I will ask that the statement only 
may be read. 

The S~EAKER. The gentleman from Iowa asks that the 
statement may be read in lieu of the report Is there objec­
tion? [After a pause.] The Chair hears none. 

The conference report and statement are as follows:· 
The committee of conference on the- disagreeing votes of the 

two Houses on the amendments of the Senate to the bill (H. R. 
17473) making appropriations for the support of the Army for 
the . fiscal rear ending June 30, 1900, and for other purposes, 
havrng met, after full and free conference have agreed to recom­
mend and do recommend to theil· res12ective Houses as follows: 

That the Senate recede from its amendments numbered 3, 19, 
20, and 27. 

That the House recede from its disagreement to the amend­
ments of the Senate numbered 2, 4, 5, 6, 7, 8, 9, 12, 13, 14, 15, 16, 
17, 18, 21, 22, 23, 24, 26, 28, 29,· 30, and 31, and agree to the- same. 

Amendment numbered 25: That the House recede from its 
disagreement to the amendment of the Senate numbered 25, 
and agree to the same with an amendment, as follows: In line 
23, page 35 of the bill, strike ont the words " eighty-one " and 
insert in lieu thereof the words " two hundred and thirty-one; " 
and the Senate agree to the same. 

Your committee report disagreements on · the ·following 
amendllo.ents: 1, 10, and ll 

J. A. T. HULL, 

ADIN B. CAPRON, 
JAMES HAY, 

Managers on the part of the House. 
REDFIELD PROCTOR, 
R. A. ALGER, 
F. M. COCKRELL, 

Managers on the 1}a1·t of the SenotP, 

The Clerk read the statement, as follows : 
Statement ot managers on part of the H OU8e. 

Amendment No. 2 incr,eases the amount for officers in the line, 
and the House recedes. 

Amendments Nos. 4, 5, 6, T, and 8 apply to length-of-service pay. 
The Paymaster-General figured the amounts after the bill passed 
the House and was reported to the Senate. It was absolutely 
necessary to increase the amounts, and the House recedes from 
its disagreement and agrees to the same. . 

Amendment No~ 9 is simply a change in the phraseology. 
Amendment No.12 inserts ·"military commissions" -with courts· 

martial and courts of inquiry, and the House recedes. 
Amendment No. 13 increases travel allowance to enlisted men 

on discharge, and was amended on the further information 
given by the Paymaster-Gene.ral, and the House recedes. 

Amendment No. 14 refers to additional pay for length o·f aerv· · 
ice for the Philippine Scouts, and the House recedes. 

Amendment No. 15 authorized the assignment to duty in. the 
office o~ the Paymaster-General of such paymasters' clerks now, 
authonzed by law as may be necessary. The· Paymaster-Gen­
eral submitted a strong argument in favor of same and the 
House recedes from its disagreement. ' 

Amendment No. 16 is simply a verbal change, and the House 
recedes. 

Amendments Nos. 17 and 18 refer to horses for the artillery · 
and the House recedes. . ' 

Amendments 21 and 22 relate to the transport service, and the 
SenS;te amendments make the bill read exactly as reported from 
the House Committee, and the House recedes from its disagree-
ment. - · · 

Amendments 23 and 24 refer to the hospital at Fort Sam 
Houston, Tex .. , and increase the appropriation made by the 
House by the amount provided for Fort Sam Houston, and 
the House recedes. 

Amendment No. 26 is a verbal change, and the House recedes. 
Amendments 28, 29, 30, and 31 are simply verbal changes, and 

the House recedes. 
Amendment No. 3 relates to the pay of officers for length of 

service, and the Senate recedes. 
Amendments 19 and 20 relate to the establishment of military 

posts, and the Senate recedes. · · · 
Amendment No. 27 relates to an appropriation for ordnance 

and ordnance stores1 and the Senate recedes. 
Amendment No. 25 relates to an additional appropriation for 

an engineer establishment at Washington Barracks, and chang­
ing the total to correspond with the amount inserted in the 
Senate. The House recedes and agrees to the same with the 
amendment changing the total. 

The committee reported disagreements on amendments Nos. 
1, 10, and 11. 

J, A. T. HULL, 
AniN B. CAPRON, 
JAMES HAY, 

Managers on the pat"t of the House. 
Mr. SLAYDEN. M"r. Speaker--
Mr. HULL. Does the gentleman desire any time? 
Mr. SLAYDEN. Mr. Speaker, I would like to have about 

three minutes. - . 
Mr. HULL. ·I y_ield three minutes to the gentleman from 

Texas. · -
Mr. HEMENWAY. Mr. Speaker, if the gentleman will per-

mit me, r was late in getting here-
The SPEAKER. Does the gentleman yield? 
Mr. HULL. I think I have the floor. 
Mr. HEMENWAY. I just want to ask if the motion has been 

made to adopt this conference report? 
1\Ir. HULL. I am going to make that motion. Mr. Speaker, 

I move that the report be adopted. · 
The SPEAKER. Does the gentleman from Iowa yield? For 

what purpose does the gentleman from Indiana rise'? -
Mr. HEMENWAY. Mr. Speaker, I rise for the purpose at the 

proper time of opposing this conference report or agreement on 
one item of the conference report--

Mr. HULL. . Mr. Speaker, one minute. I yielded to the gen­
tleman from Texas. Now, if the gentleman from Texas will 
wait a minute I will yield to the gentleman from Indiana. How. 
much time does the gentleman want? 

Mr. HEMENWAY. Well, I think ten minutes' time. 
Mr. HULL. I yield ten minutes to the gentleman from In­

diana. 
Mr. ROBINSON of Indiana. Mr. Speaker, a parliamenta~ 

inquiry. 
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